JUNE TERM, 1856, 


AT RALEIGH. 


BENJAMIN SELF v. JOHN L. CLARK and others. 


An agreement between A and B that the former, the father of a girl 
who had been debauched and got with child by B, would take the 
child and its mother and support them for three years; that he 
would further discourage his daughter from swearing the child, and 
would give up his action of damages in consideration that B would 
convey him a tract of land, is not immoral and against the public 


policy. 


Arpxat from an interlocutory order of the Court of Equity 
of Gurtrorp County, his Honor Judge Dick presiding. 

The statement in the bill is that the defendant Clark, who 
is a married man, debauched the daughter of the plaintiff, and 
that she became pregnant by him; that to save the feelings 
of his own family, and to conceal the dishonor brought upon 
the plaintiff by his act, also in lieu of any claim for damages 
for the seduction, he agreed with plaintiff that he would con- 
vey to him a certain tract of land, described by metes and 
bounds, on which the plaintiff was then residing, and in con- 
sideration thereof plaintiff was to give up all cause of action 
for the seduction of his daughter; that after the child 
should be born, plaintiff was to take care of his daugh- (310) 
ter and her child, and was to discourage her from 
swearing it to the defendant Clark; but if a warrant were 
taken out by other persons to compel her to swear it Clark was 
to furnish her with money to pay the fine. Accordingly a 
deed of conveyance was made of the land in question, con- 
veying the same to the plaintiff in fee-simple, and delivered, 
as an escrow to the defendant Ragsdale, to be delivered to 
the plaintiff at the end of three years from the birth of his 
daughter’s child, provided plaintiff’s daughter did not swear 
the child to the defendant Clark within that time. This obli- 
gation on his own part was also reduced to writing and put 
into the hands of the defendant Ragsdale. The bill states that 
he has continued in possession of the land, and has complied 
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with his part of the agreement faithfully, by taking care of 
his daughter and child from the time the child was born until 
a short time before the three years expired, when the defend- 
ant Clark, having great influence with his daughter, prevailed 
on her to leave his house and reside in a house belonging to 
him near a saw-mill which he owned, leaving the child with 
plaintiff ; that he managed to excite his daughter against him, 
and only a few days before the expiration of the time agreed 
on, procured her to swear the child to him, Clark. This, he 
charges, was done fraudulently and collusively, in order to 
defeat the condition on which the deed was to be delivered. 
Although often requested by plaintiff, the defendant Rags- 
dale has declined to deliver the deed deposited with him, 
alleging as a reason for thus declining that he has been for- 
bidden by the defendant Clark to do so, who pretends that 
the condition on which the delivery was to be made has been 
broken, and that he is not bound to complete the conveyance. 
The bill further alleges that Clark has brought an ejectment 
in the County Court of Guilford and recovered against plain- 
tiff, and threatens to take out execution on the same, and turn 
him out of possession. The bill prays an injunction, also for 

a conveyance of the land ; and for that purpose that de- 
(311) fendant Ragsdale be compelled to file the deed in his 

hands in the office of the Clerk and Master of Guilford 
County, that the same may be delivered over to the plaintiff ; 
also for genera] relief. 

At the return term the defendant Clark demurred to the 
bill, for the reason that the consideration for making the deed 
in question was “immoral, illegal and impolitic.” There 
was a joinder in demurrer, and the cause was set down for 
argument. 

On hearing the areument of counsel the Judge below over- 
ruled the demurrer and ordered the defendant Clark to an- 
swer ; also, that the injunction theretofore issued be continued. 
From which decree the defendant appealed. 


Morehead, for the plaintiff. 
Miler, for the defendants. 


Pearson, J. A father whose daughter is debauched has 
a cause of action for damages. The daughter is not obliged 
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to swear the child, provided she pays a fine of five dollars 
and gives bond for the maintenance of the child. 

If the father, in consideration of a tract of land, releases 
his cause of action, and agrees to support the child, so that it 
shall not become a county charge, we can see nothing iniqui- 
tous in the transaction, and nothing which violates public pol- 
icy, especially when, as in this case, the land stands as a secu- 
rity for the performance of the agreement; the object of the 
bastardy law being fully answered and litigation prevented. 

The doctrine in regard to marriage-brokage bonds, and 
agreement, in restraint of public trade, has no application. . 
A bond given for future cohabitation is void; but a bond 
given as compensation, or rather in atonement for past cohabi- 
tation, will be enforced. 

In our case there is no suggestion that there was a stipula- 
tion for the connivance of the father at future cohabitation, 
as a part of the price of the land; that would be, 
indeed, iniquitous. After the injury was inflicted, the (312) 
defendant ought to have offered compensation. There 
is nothing, even in good morals, which forbade the father from 
accepting it. 

The law in regard to “compounding felonies” has no appli- 
cation. One who has been injured by a violent battery may 
accept compensation, and agree not to be active in getting up 
an indictment. Indeed, it is a common practice on the cir- 
cuit, upon convictions for assaults and batteries and the like 
offences, for the Court to intimate to the defendant that his 
case will be looked upon more favorably if he will make 
ample compensation to the individual immediately injured. 
This is a commendable practice, for the ends of justice are 
answered by punishing the offender, while at the same time 
the individual peculiarly interested receives compensation, 
and thus litigation is prevented. 

PER CURIAM. The demurrer must be overruled. 
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THOMAS G. DREW, Admr., and others v. TIMOTHY CLEMMONS. 


1. A bill by several tenants in common of slaves praying for a sale for 
partition, and also praying for an account for hires against one not 
alleged to be one of themselves, is multifarious and cannot be sus- 
tained. 


2. A bill by tenants in common of slaves for a partition cannot be sus- 
tained while another is in the adverse possession of such slaves. 


CavusrE removed from the Court of Equity of Brunswick 
County. 

In contemplation of a marriage about to be solemnized be- 
tween the defendant, Timothy Clemmons, and Unity Gilbert, 
8 January, 1831, the former entered into a contract in writ- 
ing under seal, whereby certain slaves therein mentioned, to- 
wit: Liddy, Dora, Mall, Hardy and Jane, with the increase 
of the females, are secured to the said Unity “during her natu- 

ral life, and after her death one-half of the above- 
(313) described negroes, with their future issue and increase 

of the females, to be equally divided to the child of the 
said Timothy, if any by the said Unity, and if more than 
one child by the said Unity, then and in that case the whole 
of the said negro slaves, with their future issue and increase, 
to be equally divided among the children that the said Tim- 
othy may have by the said Unity Gilbert; and in case the 
said Unity should have no child by the said Timothy, after 
her death the above-described negro slaves, with their future 
issue and increase, to revert to my other children and their 
heirs and assigns.” 

Unity, who immediately after the execution of the above 
instrument became the wife of the said Timothy, died in 
1852, without ever having had any child or children by the 
said Timothy, leaving the defendant Timothy surviving her. 

The plaintiffs are the children of the defendant Timothy, 
by a former marriage, and the personal representatives and 
descendants of such as are dead. 

The bill prays for a partition of the slaves and for an ac 
count of the hires since the death of Unity, alleging that the 
defendant has been since that time in possession of them and 
has made large profits from them. 
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The answer not being adverted to in the opinion of the 
Court is not set out. 

The cause was set down for hearing on the bill, answer and 
exhibits, and sent up by consent of parties. 


London, for the plaintiffs, 
No counsel appeared for the defendant in this Court. 


Nasu, C. J. The bill is filed for the partition of certain 
slaves. It alleges that the plaintiffs are tenants in common 
of the slaves mentioned, by virtue of a marriage settlement 
made between the defendant, Timothy Clemmons, and one 
Unity Gilbert, whereby the slaves were conveyed to the said 
Unity during her life, and after her death to the chil- 
dren of the said Timothy; that she is dead, and the (314) 
complainants are the children of the said Timothy and 
their descendants, and entitled by the marriage settlement to 
the slaves, as tenants in common, The bill then states that the 
defendant, Timothy Clemmons, the grantor in the deed, and 
the husband of the said Unity, and who has survived her, is 
in possession of the said slaves, and has been since the death 
of his said wife, hiring them out and making large profits, of 
which they claim their respective shares. It prays for an 
account of the hire of the slaves and a sale of them for par- 
tition. 

The bill cannot be sustained. It is multifarious, bringing 
before the Court distinct and independent causes of action, 
to-wit, praying an account and relief against Timothy Clem- 
mons, and a sale of the slaves for partition among the claim- 
ants. Adams Eq., 568; 4 John. Ch., 199. 

2. The bill is demurrable, as it states that the defendant, 
Timothy Clemmons, is in the adverse possession of the slaves, 
using them as his own. The bill does not use the word 
adverse, but the statement shows such to be the character of 
the defendant’s possession. The principle is too plain to need 
authority, that tenants in common cannot procure a parti- 
tion or sale of property while out of possession. They must 
obtain possession before they can sustain a bill for partition. 

PER CURIAM. Bill dismissed. 
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TIMOTHY CLEMMONS v. THOMAS G. DREW and others. 


When there has been a palpable mistake by a draftsman in drawing a 
marriage settlement, the Court of Equity will reform it so as to 
muke it express the intention of the parties. 


Cause removed from the Court of Equity of Brunswick. 
In 1831 the plaintiff, Timothy Clemmons, who was a 
widower with several children by a former marriage, 
(315) and who was possessed of several slaves and other 
property of value, married Unity Gilbert, who was a 
widow with a small property in slaves, ete., and who also had 
several children by her former marriage. Previously to the 
consummation of this marriage a deed was entered into by 
the parties and a third person, one Goodwin, as trustee, the 
purpose and effect of which was to secure the use of her prop- 
erty to the said Timothy Clemmons and Unity Gilbert, his 
intended wife, during their joint lives, and after the death 
of either, then to the survivor, and after the death of both, 
then to the children of the said Unity by her former hus- 
band ; but if there should be a child or children by the then 
contemplated marriage, he or they were to come in for “an 
equal share of the stock.” The marriage took place, and the 
parties lived together for twenty-one years, when the said 
Unity died without having had any child or children by this 
marriage. 

The bill alleges that it was the understanding and agree- 
ment between the plaintiff and his intended wife Unity that 
a similar deed should be drawn at the same time and be 
executed by him, so as to secure the pronerty which he owned 
to himself and the said Unity for their joint lives, then to 
the survivor for her or his life; and in case there should be 
no issue of the marriage, the property of each was to go to 
the children of their former marriages respectively. It fur- 
ther alleges that one Moses McKeithan was employed by him 
to write the deeds, and instructed accordingly; but that in 
drawing the latter deed he has omitted to give him any estate 
in these slaves after the death of his wife, but gives them all 
to his children after that event. The bill alleges that accord- 
ing to the deed as it now stands the children of his former 
marriage are immediately entitled to the slaves, and that they 
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so believing have filed a bill in the Court of Equity of Bruns- 
wick seeking to take these slaves from him and sell them for 
a division, and make him account for their hires since the 
death of Unity, his late wife. The bill prays that the deed 
in question may be reformed in this honorable Court, so as to 
make it express the intention of the parties, 

The children by his former marriage are made par- (316) 
ties and they answer that they have never been in- 
formed and do not believe the instrument in question was 
intended to be different from what it is, and so they hold the 
plaintiff to strict proof. 

The deposition of Moses McKeithan establishes the allega- 
tions in the bill; its contents are recited in the opinion of the 
Court so fully that it is not deemed necessary in this connec- 
tion to state them. 

The cause was set for hearing on the bill, answer, exhibits 
and proofs, and sent to this Court by consent. 


No counsel appeared in this Court for plaintiff. 
London, for the defendant. 


Nasu, C. J. The bill states that a marriage being about 
to take place between the plaintiff and one Unity Gilbert, it 
was mutually agreed that “each party should place their 
property in such a condition as that they should have a joint 
estate in the property of each during their lives, remainder to 
the survivor for life, and after the death of both, if without 
issue from the intended marriage, then and in that case the 
property should go to the children of each by their former 
marriages; her children having her property and his chil- 
dren taking his property.” That Moses McKeithan was 
called upon to draw two deeds, and the intention of the par- 
ties fully explained to him. In drawing the deed from Unity 
Gilbert the intention of the parties was observed, but in 
drawing that to be executed by the plaintiff the draftsman 
committed a great error; for by that deed the whole of the 
negroes of the plaintiff were conveyed to Unity Gilbert dur- 
ing her life, and upon her death without issue of the marriage 
with the plaintiff, then to the children of the plaintiff by his 
former wife, who are the present defendants. The defend- 
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ants deny that there was any mistake in drawing the deed 
executed by the plaintiff. 

The bill is to rectify this alleged mistake. The testimony 

of Mr. McKeithan conclusively establishes the mistake. 
(317) He states that the intention of the parties was that 

they should jointly own and enjoy the whole of the 
property, as well that of Unity Gilbert as of the plaintiff, dur- 
ing their joint lives, with remainder to the survivor during his 
or her life, and upon the death of both without leaving issue 
of the marriage the property of each should return to his or 
her children by their respective previous marriages; that his 
instructions were to draw the deeds in conformity with that 
agreement. 

Both the deeds are before the Court as exhibits. In the 
one disposing of the property of Unity Gilbert the intention 
of the parties is fully expressed, but in that executed by the 
plaintiff there is a most important variation. Under it he 
has no interest in the slaves beyond the life of Unity, but upon 
her death without issue of the marriage the slaves of the 
plaintiff are to go immediately to his children. McKeithan 
tells us that the deed of Unity expresses truly the agreement, 
but that of the plaintiff does not. He accounts for the dis- 
crepancy between the two deeds with a naivete both amusing 
and creditable to him. Unity’s deed was drawn first, a work 
of some labor; and when he had got through the first part of 
the plaintiff’s deed the latter invited him to go and take a 
drink ; the invitation was not to be neglected, but he is silent 
as to the number of drinks he did take. He returned to his 
work, and slyly insinuates that the latter part was written un- 
der the pressure of the plaintiff’s impatience to get married, 
and of his to get home. Unity’s deed was read over to her 
before executing it; the plaintiff’s was not, upon the assur- 
ance of the witness of its being like the other, and that plaintiff 
executed it in ignorance of the mistake, of which he, the 
witness, was at the time perfectly unconscious. 

The statement is so plain and simple as to carry conviction 
with it, but if any doubt could remain as to its truthfulness 
it must all vanish upon considering the transaction. The ob- 
ject of the parties was that the property of each, after the 
death of both, should go to the children of their previous mar- 
riages, should there be no issue of that about to take place; 
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thus securing to each a life-estate in all the slaves. 
The deed of the plaintiff, so far from carrying out (318) 
the agreement, strips him of his property upon the 
death of Unity and leaves him without any support, depend- 
ent upon the charity of his children. How far he could de 
pend upon that tie which binds the child to the parent—per- 
haps the most universal tie known to our nature—is evi- 
denced by the bill filed by his children to strip him of his 
property, and which is disposed of at the present term of the 
Court. Besides, how is it possible to suppose that the plaintiff 
should be willing that Unity, if she should survive him, 
should have all the slaves during her life, and if he survived 
her, she dying without issue of the marriage, all of his slaves 
should go immediately to his children and leave him penni- 
less ¢ 

The mistake is fully proved, and the plaintiff Timothy 
Clemmons is entitled to have the deed executed by him cor- 
rected, so as to conform to the agreement made between him 
and Unity Gilbert before the marriage. 

PER CURIAM. Decree accordingly. 


Cited: Day v. Day, 84 N. C., 410; Hardin v. Long, 103 
N. C., 7. 








ROBERT E. TROY v. THOMAS A. NORMENT. 


Where irreparable injury is alleged by the plaintiff and is made apparent 
by the allegations in his bill, the Court will not dissolve a special 
injunction simply on the denial in the defendant’s answer. 


Apprat from an interlocutory decree made by his Honor 
Judge Caldwell at the Spring Term, 1856, of the Court of 
Equity of Rosreson County. 

The plaintiff owns a small tract of land of about eleven 
acres, adjoining the town of Lumberton, on which he resides, 
through which there flowed a sluggish expanse of water, cre- 
ating much swamp-land and marsh; but by cutting ditches 
in several directions he had caused the water to flow off freely, 
and had, in a great measure, reclaimed this marsh, so as to 
make it fit for cultivation. 
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(319) The defendant owned a larger tract of land adjoin- 

ing the plaintiff’s, lying partly on the marsh or swamp 
above mentioned and partly on a depression or swamp, be- 
yond a ridge that entirely separated the natural flows of 
water into these two depressions or swamps. On this latter 
side of the ridge there were several ponds of stagnant water, 
besides the water oozing through the swamp. 

The plaintiff alleges in his bill that the defendant com- 
menced the process of draining that portion of his lands lying 
on the opposite side of the ridge from him, and was, as plain- 
tiff supposed, about to conduct the water from the ponds and 
swamp through ditches leading along the natural course of 
the water; but for some unexplained cause he suddenly turned 
towards the plaintiff’s land with his main ditch, and was, at 
the time of filing the bill, in the act of cutting through ‘the 
ridge above spoken of, and threatened by this means to throw 
the whole accumulation of water from these ponds and ditches 
mentioned above into the swamp or depression above described 
as being on the plaintiff’s land, so as to make the whole pass 
through the ditches prepared by plaintiff, which he alleges 
are sufficient to conduct off all the water that might collect 
in the depression above him on his side of the ridge, but are 
by no means sufficient to discharge the additional amount 
about to be thrown upon his land by this proposed ditch. 
He alleges that the consequences will be that his land will 
be again overflowed, and large quantities of earth, sand and 
gravel will be washed down upon it, and entirely frustrate 
all the pains which he has taken to improve and reclaim it, 
and will make this part of his tenement worthless or nearly 
so. He avers that this grievance would be of constant recur- 
rence, and such that no compensation in damages could ade 
quately remunerate. He further avers that there is no neces- 
sity for this act of the defendant, for that he had it in his 
power, by pursuing the mode prescribed by act of Assembly, 
to conduct all the water from these ponds and the swamp, by 
pursuing with his ditch the natural flow of the water as it now 

runs, without deviating to cut across the ridge. 
(320) The prayer of the bill is for an injunction to re 
strain the defendant from proceeding, with the ditches 
as threatened by him, and for general relief. 


The defendant’s answer denies that he intends to throw all 
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the water on the further side of the ridge upon the plaintiff’s 
side; but he says there is one pond on that side which is 
extremely injurious to his land, and by cutting this ditch, 
“which is its natural outlet,” he can get rid of it quite con- 
veniently, and thereby keep entirely on his own land; and 
that otherwise he should have to go upon the land of his 
neighbor below to make a drain, and should then have to pay 
damages; besides, in this latter course, he should have to 
cross the public road with his ditch, which would be a great 
public inconvenience. He denies that the water which he 
proposes to pass through the improvement complained of will 
cause any accumulation of earth, sand or gravel as appre- 
hended by the plaintiff, or any accumulation of water so as to 
prejudice or incommode the land of the plaintiff; for he says 
the fall is such that the whole will pass off freely from plain- 
tiff’s land. 

On a motion to dissolve the injunction previously granted, 
the Court, being of opinion with the plaintiff, refused so to 
order, and the defendant by leave of the Court appealed. 


Leitch, for the plaintiff. 
Shepherd, for the defendant. 


Nasu, C. J. The doctrine of injunctions as a branch of 
equity jurisdiction has been so often before this Court, and 
the difference between a common and a special injunction so 
plainly pointed out, that it cannot be necessary to discuss the 
matter here. 

The plaintiff is the owner of a small tract of land con- 
taining eleven acres, which lies below and contiguous to a 
large tract belonging to the defendant. The plaintiff has 
cut ditches to drain his land which are sufficient for that 
purpose. Upon the defendant’s land there are sev- 
eral large ponds and bays, and to drain them he is (321) 
cutting ditches which will throw the water which runs 
upon the defendant’s land upon the plaintiff’s, fill up his 
ditches and overflow his land. The bill alleges that in cutting 
his ditches the defendant has left the natural course in which 
the water flows, and is carrying it through a ridge which 
divides their respective lands, and that by pursuing the 
course of the drainage the defendant can effect his purpose 
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without injury to the plaintiff. The answer denies that in 
cutting his ditches the defendant has deviated from the natu- 
ral course of the drainage, and avers that his ditches are 
needed for the draining of his land; but he admits substan- 
tially that the same object may be obtained by him by pur- 
suing a different course. 

The principle governing such an application as this is fully 
stated in the cases of McBrayer v. Hardin, 42 N. C., 1, and 
Purnell v. Daniel, 48 N. ©., 9. In applications for special 
injunctions (and this is such a one) the bill is read as an 
affidavit to contradict the answer; and where they are in con- 
flict, and the injury to the plaintiff will be irreparable if the 
relief be not granted, the injunction will not be dissolved on 
motion, but will be continued to the hearing to enable the 
parties to support by proofs their respective allegations. Jus- 
tice demands this course. When there is nothing before the 
Court but oath against oath, how can the Chancellor’s con- 
science be satisfactorily enlightened? It is not denied that 
every owner of land has a right to improve it in any way he 
pleases; to cut ditches to drain it where necessary; but in 
exercising his own just rights he must be careful to inflict no 
injury on his neighbor. The defendant, therefore, has a 
clear right to ditch his own land, but the plaintiff has an 
equally clear right to be protected in the enjoyment of his 
property, and when the injury will prove irreparable he has 
the right to invoke the aid of this Court. The bill alleges that 
the ditches of the defendant deviate from the natural course 
of the run of the water; this the answer denies. The Court 
cannot know how the fact is without proof. 

By the interlocutory order of the Court below the 
(322) injunction was continued to hearing. In this there 
is no error. This opinion will be certified. 

PER CURIAM. Decree accordingly. 


Cited: Gause v. Perkins, 56 N. C©., 182; Dunkhart v. 
Rinehart, 87 N. C., 228; Marshall v. Comm’rs, 89 N. C., 
107. 
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ERASMUS H. SAUNDERSON v. CALEB BALLANCE. 


Where A, having an unregistered deed for half of a tract of land, stands 
by and sees the same sold at public auction by a trustee as the land 
of another, and — B to buy it and afterwards to pay the pur- 
chase money and take a deed for it from the trustee, under an im- 
pression that he was getting a good title for the whole, which 
impression is well known to A, and he does not disclose his title at 
such auction sale, nor say anything about it at that time, nor after- 
wards before the money is paid, such concealment is a fraud upon 
B, and a court of equity will compel A to convey his moiety to B 
upon the repayment of what he gave for such moiety. 


Cavs removed from the Court of Equity of Hypr County. 

Thomas Ballance, now deceased, being greatly indebted to 
various persons, for the purpose of securing his creditors made 
a deed in fee of his land in trust to David Carter, dated 
10 May, 1853. Amongst other tracts of land he conveyed 
the one in question, lying near the town of Middleton in 
Hyde County, known as the home plantation, containing about 
three hundred acres. This deed in trust was duly proved and 
registered, and by virtue of the power and authority therein 
contained the said David Carter, as trustee, on 15 June, 
1853, having made advertisement, exposed the lands em- 
braced therein to pulic sale to the highest bidder, on a eredit 
of six months. The land in question was sold to the plaintiff 
Saunderson, who became the last and highest bidder for the 
same at $3,942 and gave bond and security for the purchase- 
money according to the terms of the sale. At the maturity 
of the bond thus given the plaintiff paid the purchase-money 
and took from the trustee a deed in fee-simple for the same 
without warranty, he, the trustee, believing that the title of 
the land was undoubtedly good. 

Thomas Ballance had purchased the land in ques- 
tion from his father, one Caleb Ballance, and took (323) 
a deed for the same, dated in the year 1821, which, for 
the want of words of inheritance, conveyed to the said 
Thomas only the life-estate of the grantor, Caleb. Thomas 
Ballance, however, immediately entered upon the land thus 
conveyed and continued in the possession thereof up to the 
time of making the deed of trust above mentioned, claiming 
the same as his absolute property in fee. 

Upon the death of Caleb, the grantor, the reversion of this 
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land descended to his heirs at law, who were Thomas Bal- 
lance, Joshua Ballance, and a sister, who dying without 
issue, the whole reversion finally became the property of the 
said Thomas and Joshua, 

On 8 June, 1853, a few days before the sale by the trustee, 
Joshua Ballance made a deed in fee for his half of the rever- 
sion of the land in controversy to the defendant Caleb Bal- 
lance, Jr., for the consideration of $25, which it is admitted 
was much less than the actual value thereof. Thomas Bal- 
lance, by permission of the plaintiff, remained in possession 
of the land after the trustee’s sale until his death, which: 
oceurred in December following; and the defendant, who was 
living with the said Thomas, took the possession and still holds 
the same. When the plaintiff, in the month of January fol- 
lowing, demanded the possession from Caleb, he for the first 
time produced his deed from Joshua Ballance, and claimed 
one-half of the land. This latter deed was not registered until 
after the death of Thomas Ballance. 

The plaintiff alleges in his bill that at the sale of the 
trustee above mentioned, while the land in question was being 
offered for sale, he enquired of the former owner, Thomas 
Ballance, in the presence and hearing of the defendant Caleb, 
whether the title of the same was clear and indefeasible, and 
received for an answer that it was; that the said Caleb made 
no claim to the land on this occasion and said nothing about 

the deed which he now sets up; that he relied upon this 
(324) assurance of the said Thomas, and fully believed that 

he was purchasing the entire estate in the land; and 
that although the defendant knew well that he was buying 
under this impression, he failed to make known his claim of 
title to the half, as now set up, until after the plaintiff had 
paid the purchase-money and taken his deed as aforesaid. 
The prayer of the bill is for a conveyance of the half of the 
land bought of Joshua Ballance, and for general relief. 

The defendant in his answer admits that he was present 
when the plaintiff bought the land, and admits that he gave 
him no notice of the deed which he held from Joshua Bal- 
lance for one-half of it, nor of any claim to it whatever, and 
excuses himself for this omission by the following statement: 
“This defendant says that he had said deed at and before the 
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sale by Carter, the trustee, but he did not feel bound at said 
sale to disclose his title, because he knew that before the sale 
the deed from Caleb Ballance,.Sr., to Thomas Ballance had 
been examined by the trustee; and the said trustee knew, or 
might have known, that the said deed conveyed only a life- 
estate; and because said trustee in offering said land for sale 
carefully and distinctly stated that it was only the estate of 
Thomas Ballance, whatever that might be, which was sold; 
which this defendant thought was a sufficient caution to all 
purchasers to inquire for themselves. This defendant thinks 
it probable the plaintiff did not know the character of the 
deed from Caleb Ballance, Sr., to Thomas Ballance, but he 
might easily have known the same, as the said deed was 
duly registered in Hyde County, 11 January, 1821, and the 
sale by the said Carter had been advertised for several weeks 
before it took place.” The defendant denies that he heard 
the conversation at the sale between the plaintiff and Thomas 
Ballance as stated in the bill. 

There were replication and commissions, and testimony 


was taken, and the cause was set down for hearing on the 
bill, answer, exhibits, former orders and proofs, and sent to 
this Court. 


Shaw, for the plaintiff. 
Rodman and Donnell, for the defendant. 


Battie, J. The allegation of the bill, that at the 
time when the plaintiff purchased the land in ques- (325) 
tion and just before he made the purchase he enquired 
of the former owner, Thomas Ballance, in the presence and 
hearing of the defendant, whether the title was good, and 
received an answer that it was (the defendant not disclosing 
his title), whereby the plaintiff was induced to purchase the 
land at a full and fair price, is rendered probable by the 
testimony taken in the cause; but the proof is not so full and 
satisfactory as to justfy us in declaring the fact to be estab- 
lished. We might, therefore, in this state of the case, either 
direct a further inquiry to be made by the Master, or order 
an issue to be tried by a jury, were we not satisfied that 
enough appears upon the pleadings to entitle the plaintiff, to 


the relief which he seeks. 
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The defendant in his answer admits that having ascertained 
that the deed under which his father claimed the land con- 
veyed only an estate for life, and that his father owned one- 
half only of the reversionary interest in fee, he purchased 
the other half from his uncle, Joshua Ballance, to whom it 
belonged ; that this purchase was made a short time before the 
sale made by Carter, the trustee; that he was present at the 
sale and did not disclose his title, alleging as a reason for his 
silence that “he knew that before the sale the deed from Caleb 
Ballance, Sr., to Thomas Ballance had been examined by 
the trustee, and the said trustee knew, or might have known, 
that said deed conveyed only a life-estate; and because said 
trustee, in offering said land for sale, carefully and distinctly 
stated that it was only the estate of Thomas Ballance, what- 
ever that might be, which was offered for sale; which the 
defendant thought was a sufficient caution for all purchasers 
to enquire for themselves.” He stated as a further reason 
that though he thought it probable that the plaintiff “did 
not know the character of the deed from Caleb Ballance, Sr., 
to Thomas Ballance, he might easily have known the same, 
as the said deed was duly registered in Hyde County, 11 Jan- 
uary, 1821, and the sale by said Carter had been advertised 

for several weeks before it took place.” The statement 
(326) that Carter had examined the deed under which his 

grantor, Thomas Ballance, claimed was expressly de- 
nied by him in his deposition taken for the defendant. On 
the contrary, he declared that he thought the title of his 
grantor was “undoubtedly good.” The testimony of other 
witnesses shows clearly that inquiries were made of Thomas 
Ballance at the sale whether his title to the land in question 
was good, and he answered unhesitatingly that it was. There 
can be no doubt, then, that the trustee thought he was selling 
an undisputed fee-simple title in the whole tract of land, and 
the bidders were laboring under the same impression. Can 
the plaintiff, who purchased under these circumstances, have 
in this Court the relief which he seeks? This question we 
will now proceed to answer. Mr. Justice Story, in his “Com- 
mentaries on Equity Jurisprudence,” vol. 1, sec. 385, says: 
“In many instances a man may innocently be silent; for, as 
has been often observed, aliud est tacere, aliud celare. But 
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in other cases a man is bound to speak out; and his very 
silence becomes as expressive as if he had openly consented to 
what is said or done and had become a party to the transac- 
tion. Thus, if a man having a title to an estate which is 
offered for sale, and knowing his title, stands by and encour- 
ages the sale, or does not forbid it, and thereby another per- 
son is induced to purchase the estate under the supposition 
that his title is good, the former so standing by and being 
silent will be bound by the sale, and neither he nor his privies 
will be at liberty to dispute the validity of the purchase.” 
Among the cases upon which this doctrine was established is 
an early one—Raw v. Pole, decided in 1691, reported shortly 
after, 2 Vern., 239. “Leonard Pole, the defendant’s elder 
brother, upon his marriage with the plaintiff Elizabeth Pole, 
settled the lands in question upon her for her jointure, The 
defendant was privy to the treaty of the marriage and en- 
grossed the jointure-deed and concealed the entail. Leonard 
Pole being dead without issue and having devised the land 
to the plaintiff Raw, the defendant, having the deed of 
entail in his custody made by his grandfather, brought 

his ejectment and recovered. The plaintiffs brought (327) 
their bill for relief, and the defendant by answer con- 

fessed he was privy to the marriage treaty and engrossed the 
plaintiff Elizabeth’s jointure-deed, and that he had then the 
deed of entail in his hands; but did not mention his title nor 
discover the ancient deed of entail, because he apprehended 
his brother would dock the entail.” The Court gave the 
plaintiff Elizabeth relief, and, as to her, enjoined the eject- 
ment, but refused relief to the plaintiff Raw, because he 
was a mere volunteer. This case must be regarded as a strong 
one. It does not appear that the defendant procured or had 
any agency in bringing about the marriage between his 
brother and the plaintiff Elizabeth. He was only privy to it, 
that is, knew of it and assisted in preparing the jointure- 
deed. His title was a remote one, depending upon the death 
of his brother without issue, and without having barred the 
estate tail; and he concealed the deed of entail, not with a 
view to defraud his brother’s wife, but to prevent his dock- 
ing the entail. But, notwithstanding all these circumstances, 
the Court thought that a high moral principle of honesty and 
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fair dealing required it to interpose for the purpose of pre- 
venting the defendant from taking advantage of the probable 
effect of his silence. On the section next succeeding to that 
which we have already cited Mr. Justice Story says that “in 
order, however, to justify the application of this cogent moral 
principle, it is indispensable that the party so standing by 
and concealing his rights should be fully apprised of them, 
and should by his conduct or gross negligence encourage or 
influence the purchaser; for, if he is wholly ignorant of his 
rights, or the purchaser knows them, or if his acts or silence 
or negligence do not mislead or in any manner affect the 
transaction, there can be no just inference of actual or con- 
structive fraud on his part.” Under these exceptions to the - 
general rule the case of Tilghman v. West, 43 N. C., 183, 
was decided in favor of the defendant; but it is too obvious 
to require comment that they do not apply to the pres- 
(328) ent ease. The defendant knew his rights and inten- 
tionally concealed them, and the plaintiff was no doubt 
influenced thereby to make the purchase. The plaintiff is, 
therefore, clearly entitled to the aid of this Court in making 
his title good. But in order to have it he must pay to the 
defendant the $25 which he paid to Joshua Ballance, with 
interest. He may have a decree that upon doing this the de- 
fendant shall surrender to him the possession of the land in 
dispute and execute a deed for all the right, title and interest 
therein which he acquired by his purchase from Joshua Bal- 
lance. 
PER CURIAM. Decree accordingly. 


Cited: May v. Hawks, 62 N. C., 314; Mason v. Williams, 
66 N. C., 573; Hast v. Dolihite, 72 N. C., 566; Holt v. Ba- 
son, Ibid., 311; Sherrill v. Sherrill, 73 N. C., 13; Hull v. 
Carter, 86 N. C., 526; Humphreys v. Finch, 97 N. C., 307. 
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THOMAS HOWERTON v. JOHN WIMBISH, Admr. 


1. The wife of one claiming a part of a fund raised by a sale of land, 
under a decree of a court of equity, of which land it is alleged she 
she is a tenant in common, is a necessary party. 


2. Where land has been sold under a decree of a court of equity, and on 
a petition by one of the parties, the fund has been ordered to be 
paid to him, it is not competent for one who was a party to the 
original petition and who acted as a Commissioner to make the sale, 
to file a bill in the nature of a petition, in the court of equity of an- 
other county, praying that a part of the fund may be paid to him 
on the ground that he had no notice of the interlocutory petition. 


Cause removed from the Court of Equity of Oraner 
County. 

The bill, which professes to be in the nature of a petition, 
alleges that James Vaughan died in the county of Granville, 
in 1816, having made and published his last will and testa- 
ment, which was duly proved in the County Court of that 
county, and that he therein bequeathed and devised as fol- 


lows: 

“T lend to my beloved wife, Ann Vaughan, my whole 
estate, real and personal, in manner and form as hereafter to 
be stated and directed, with some exceptions herein- 
after to be made, during widowhood. Item. I give (329) 
and bequeath to my beloved wife, Ann Vaughan, one- 
third of my estate, real and personal, my carriage and two 
best horses, four beds and furniture, all the curtains and 
toilets of every description, to her and her heirs forever. 
Item. In case it should be more convenient to my beloved 
wife to have the Nutbush land and my manor-house and land, 
and even the negroes, sold (the latter, however, I suppose she 
ought to keep, as she will have two-thirds during widowhood 
and one-third in fee), she is at liberty to do so, as she will have 
ample money to purchase elsewhere.” 

That Mrs. Vaughan was seized and possessed of the prop- 
erty thus devised and bequeathed, from the death of her hus- 
band till her own death, which occurred in January, 1833. 
That before her death she made and published her will, which 
bears date 14 September, 1832, with a codicil which bears 
date 9 December, 1832, which was also proved in the County 
Court of Granville and recorded ; in which last mentioned will 
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she devised and bequeathed to her granddaughter, Maria 
Howerton, her heirs and assigns forever, the Nutbush tract of 
land and plantation, also the house and lot in the town of 
Williamsborough, where she resided. That at the time of 
making the last mentioned will Maria Howerton was the 
wife of the plaintiff Thomas Howerton, and has continued 
such to the present time. That the plaintiff and his wife, 
Maria, had children born alive at the time of the making of 
the said will, and he entered into possession of the real estate 
so devised by the said Ann to his wife, and became seized of 
the same. That a bill in equity was filed in the Court of 
Granville County, at the September Term thereof, in favor 
of Osborn Vaughan and others against Samuel Dickens, the 
executor of James Vaughan, Thomas Vaughan and Thomas 
Howerton, executors of Mrs. Ann Vaughan, praying, among 
other things, for a sale and division of the Nutbush land and 
manor-house and lot in the town of Williamsborough, as de 
vised by James Vaughan to Ann Vaughan, and by her to 

Mrs. Howerton. That a decree upon said bill was 
(330) made at September Term, 1836, of the said Court of 

Equity, appointing Thomas Howerton, the plaintiff, 
commissioner to sell the land in question; that plaintiff did 
make sale of the said land according to the terms of the 
decree. That bonds for the purchase-money were taken and 
by him filed in the office of the Clerk and Master, and ap- 
proved by the Court ; and the money subsequently collected by 
the Clerk and Master. That in the year 1848 the defend- 
ant, as the administrator with the will annexed of James 
Vaughan, filed a petition in the Court of Equity aforesaid 
praying that the fund in the office of the Clerk and Master 
might be paid to him, which, at the March Term, 1849, was 
accordingly ordered and decreed; but that the plaintiff was 
not made a party to this petition, and that he had no notice 
of the proceeding nor of the decree before it was made. That 
in pursuance of this decree the money was paid to the de- 
fendant. 

The plaintiff insists that under the will of Mrs. Vaughan 
he is entitled to a part of the said fund. He alleges that he 
has applied to the defendant for the same, and that he has 
refused and still refuses to pay him any part thereof. 
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The prayer of the bill is that the defendant account and 
pay over to plaintiff such part of the fund as he may be en- 
titled to, and for general relief. 

The defendant demurred to the bill specially, for that 
Maria Howerton, the wife of the plaintiff, should have been 
made a party to the same; also, generally, for the want of 
equity. 

The cause was set down for argument on the bill and de- 
murrer, and sent to this Court under the act of Assembly. 


Bailey, for the plaintiff. 
Graham, for the defendant. 


Pearson, J. There are so many difficulties in the way of 
the plaintiff, any one of which is a good ground for sustaining 
the demurrer, that we hardly know upon which to put our 
opinion. 

Treating this proceeding as a petition in the cause, we are 
informed that the cause was instituted in the Court of 
Equity for Granville County; so this petition cannot (331) 
be entertained in the Court of Equity for the County 
of Orange. To avoid this objection the proceeding is styled 
“in the nature of a petition.” This is a novelty, but it does 
not meet the difficulty. Besides, we are informed that in the 
cause in Granville, at March Term, 1849, a decree was made 
directing the Clerk and Master “to pay over the fund to John 
Wimbish, which was accordingly done.” We are not in- 
formed whether there has been a fina] decree or whether the 
cause is still pending in Granville “on further directions.” 
If the former, in order to get rid of the decretal order direct- 
ing the fund to be paid over to John Wimbish there must be 
a bill of review; if the latter, there must be a petition to 
rehear in the same Court, and not something “in the nature of 
a petition” in another Court praying a decree directly in the 
face of a decretal order, which still remains in full force and 
unreversed. 

But if we treat this as an original bill the difficulties aceu- 
mulate. It asks the Court of Equity for Orange County to 
decree that the defendant shall account with and pay to the 
plaintiff a portion of a fund which the defendant received by 
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force of a decree of the Court of Equity of Granville County, 
and is similar to an action of assumpsit for “money had and 
received,” when the money has been recovered by a judg- 
ment. 

Again, according to the plaintiff’s own showing, if he is 
entitled to a portion of the fund his wife is entitled to the 
balance ; so, if he recovers his part in this original bill, he 
will then file another original bill in the name of himself and 
wife for her part, making two bills and two accounts in regard 
to the same fund. This is literally “taking two bites at a 
cherry,” an unnecessary splitting up of a cause, which the 
practice of this Court will not allow, its policy being to dis- 
courage a multiplicity of suits; so his wife is a necessary 
party. 

Again, according to the plaintiff’s own showing, his wife 
acquired title to the land mentioned in the pleadings under 

the will of Mrs. Ann Vaughan; he entered and was 
(332) thereof seized, had issue, and became entitled to a 

separate estate in his own right as tenant by the 
courtesy initiate; but he does not show that the title of either 
himself or wife has been divested and passed out of them, so 
the land still belongs to them; of course they can have no title 
to the fund now in question, that being a matter which it con- 
cerns the purchasers under the decree in Granville to see to. 

As a last resort, the plaintiff informs us that at September 
Term, 1853, of the Court of Equity of Granville County, one 
Osborn Vaughan and others filed a bill against Samuel Dick- 
ens, executor of James Vaughan, and Thomas Vaughan and 
Thomas Howerton, the plaintiff, executors of Ann Vaughan, 
praying for a sale and division of the land. An order of sale 
was made, and he, Thomas Howerton (the plaintiff), was 
appointed commissioner, and as such sold the land. The sale 
was confirmed, the money paid in and afterwards paid over 
by a decree of the Court to John Wimbish (the defendant), 
who was the administrator with the will annexed of the origi- 
nal testator, James Vaughan. We are not told who this 
Osborn Vaughan was, but presume he was one of the heirs at 
law of James Vaughan, and that “the others” were the rest of 
the heirs at law. So it seems they acted upon the assump- 
tion that the land belonged to them as heirs at law, and asked 
for a sale for the purpose of partition among themselves as 
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tenants in common. We are unable to conjecture why the 
executors of James Vaughan or of Ann Vaughan were made 
parties; but there is no suggestion that the bill contained any 
allegation that the land or any part thereof belonged to the 
plaintiff or to his wife; so the land was sold as the property 
of the heirs at law, and the right of the plaintiff and his wife 
unaffected by the sale. 

To the question, how can Howerton and his wife make out 
any title to the fund ? the answer is: true Mrs. Howerton has 
no title, but Howerton, the present plaintiff, is entitled to a 
portion of it by estoppel; and the argument is this: he is 
estopped, being a party of record. Estoppels are mutual; 
therefore John Wimbish, the administrator with the 
will annexed, cannot deny his title to a portion of the (333) 
fund. This is a nonsequitur. It would hit nearer 
the mark if aimed at the heirs at law, the land having been 
sold as their property; but it is a singular attempt on the 
part of the plaintiff to take advantage of his own wrong, or 
rather his own folly, as a foundation for his title to a portion 
of this fund. Being a party to the bill filed by the heirs at 
law, he ought then to have alleged title in himself and wife, 
so as either to stop the sale or join in and have his own title 
as well as that of the heirs sold, in which event he would have 
been entitled to a portion of the fund. 

This distinguishes our case from Armfield v. Moore, 44 
N. C., 158, relied on by plaintiff’s counsel. There the peti- 
tion alleged that the slaves belonged to James Moore, Eliza- 
beth Carnes and Jane Moore, each being entitled to one-third 
as tenants in common. This allegation was acted upon and 
partition made, and it was held that James Moore could not 
gainsay this state of facts or be heard to say that Jane Moore 
was not entitled to one-third part and that it belonged to him 
as the administrator of the deceased husband of the said Jane. 
Here there was no allegation that the land belonged to the 
plaintiff, and no action was taken in respect to his title. 

If one stands by and sees his land sold as the property of 
another and does not make known his title, he is in most 
cases, on the ground of fraud, not permitted to set up his title 
against the purchaser. The idea that, if there is no fraud, 
but mere ignorance or folly in not making known this title 
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and in making sale as commissioner, he can afterwards claim 
a part of the purchase money, is of the first impression. 

Per curtam. Demurrer sustained and bill dismissed 
with costs. 








(334) 
REUBEN L. HOLMES v. ANN HOLMES and another. 


1. Tenants in common are entitled to partition as of right. 


2. The mode of partition between tenants in common, whether by an 
actual — at common law or by sale, is a matter to be deter- 
mined by a court of equity under the act of Assembly, Rev. Code, 
ch. 82. 


3. It is only upon a petition for a sale for the purpose of a partition that 
the question is involved as to how the interest of the several parties 
will be affected by the one mode of partition or the other. 


Tus was a Petition by a tenant in common of a mill 
against his co-tenants for a sale for partition. 

Moses Holmes, the former owner of the mill in question, 
devised it in certain proportions to his son, the plaintiff Reu- 
ben L. Holmes, and to his widow and another son, named 
Cicero (who is an infant), as tenants in common. Shortly 
after the testator’s death viclent controversies arose between 
the plaintiff and the defendant Ann in regard to the mill and 
other matters, especially in regard to the employment of a 
miller. The plaintiff had put a free negro of bad character 
by the name of Bob Valentine in charge of the mill, who was 
strenuously objected to by the defendant Ann, and was by her 
turned out of it, and a slave of her own by the name of Jim 
put in his place; this slave was in turn driven out by the 
plaintiff, and Bob replaced. Sometimes the mill was locked 
and the agent of one or the other party kept out; and at one 
time the defendant Ann was refused admittance and kept out 
by force. 

The defendants Ann and Cicero both answered, the first 
denying that she was to blame for the dissensions existing 
between her and the plaintiff ; objecting to a sale of the prop- 
erty upon the ground that she had a large family dependent 
upon the profits of the mill, and that it would be greatly to 
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her interest and that of her infant son, the third tenant in 
common, that it should be continued as common property. 

An order was made referring it to the Clerk and Master of 
Davidson County to inquire and report whether it would be 
for the interest of the several parties that the property 
should be sold. Much testimony was taken before (335) 
him upon the inquiry instituted under the order, but 
as it is all immaterial under the view taken of the case in this 
Court it is omitted. 

The Clerk and Master reported that it was to the interest 
of all the parties that the property should be sold. 

To this report the defendants filed various exceptions, 
which, for the reason as applying to the testimony, it is not 
deemed necessary to state. 

The cause was set down for hearing upon the petition, 
answers, former orders, the report of the Clerk and Master, 
and the exceptions to the same. 

His Honor Judge Dick sustained the exceptions to the 
report and ordered the same to be set aside; also that the 


petition be dismissed. From which decree the plaintiff ap- 
pealed to the Supreme Court. 


Morehead, for plaintiff. 
Mendenhall and Bryan, for defendants. 


Pearson, J. This is a petition for partition. The peti- 
tion alleges that from the nature of the property it cannot be 
divided without prejudice to the interest of all the parties, 
and prays that the mill may be sold for the purpose of parti- 
tion according to the act of Assembly. 

Tenants in common are entitled to partition, as of right; 
co-parceners had this right at common law; the right is con- 
ferred upon joint tenants and tenants in common by statute. 
The mode of assigning dower in mills is to allow the widow 
every third “toll dish,” or every third day, week or month, ete. 
The mode of making partition among tenants in common 
was the same, each taking a toll dish alternately, or alter- 
nating by each having the mill a specified time. This mode 
of making partition was found to be inconvenient, if not im- 
practicable, and to remedy this evil, among other things, the 
act of Assembly above referred to confers upon courts of 
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equity the power to order a sale for the purpose of partition 
when actual partition cannot be made without injury 
(336) to some or all of the parties interested. Rev. Code, 
ch. 82, sec. 8. The action taken in the Court below 
was under an entire misconception of the rights of the par- 
ties. The defendants do not aver that an actual partition 
can be made without prejudice to the interest of the parties, 
but object to a sale on the ground that it would be more for 
their interest that the mill should be kept by the parties as 
tenants in common. The reference to the Clerk and Master 
is to report “whether the land and mill mentioned in the 
pleadings should be sold.” He reports that in his opinion 
it would be for the interest of the parties that the mill should 
be sold. His Honor was of a different opinion, and ordered 
the petition, so far as it prays for a sale of the mill, to be dis- 
missed. This, we say, was an entire misconception. The 
question was not whether it was for the interest of the parties 
to sell the mill, but whether it was not better to sell the mill 
than to make actual partition in the common-law mode! As 
to this there can be no difference of opinion; any one at all 
acquainted with that kind of property will say at once it is 
out of the question to try to run a mill where different parties 
are entitled to the alternate “toll dish,” or alternate times. 
Suppose it to be allotted to the parties by alternate weeks, so 
that negro Jim, or whoever the defendants choose to put there, 
has the management for one week, and the next it is put in 
the charge of Bob Valentine; how long would the neighbors 
continue to send to the mill? They could not have “standing 
bags,” or allow grain or flour to stay over after each Saturday 
night, without the necessity of taking an account between 
Jim and Bob as to what would be missing. Jim on Saturday 
night would leave the gates up, and no head of water for 
Monday. Bob would run gravel through the stones, and Jim 
would leave the mill running empty; rats would cut the bolt- 
ing cloth, ete., ete. ; to say nothing on the subject of repairs, 
what are necessary, how they should be done, by what work- 

men, ete. 
If it be said should one party be in default application 
could be made to a court of equity, admit it. But 
(337) how soon would the profits be absorbed by the costs if 
the Clerk and Master was to be called on to report who 
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was a suitable miller, what were the necessary repairs, what 
workmen, ete., ete.; in short, if the mill was to be taken in 
charge by the court of equity? The same objections apply to 
a jurisdiction of this kind, which induced the Court to refuse 
to attempt to give relief upon contracts in relation to co-part- 
nerships. If parties, although bound by express contract to 
do business as co-partners, in a store for instance, cannot 
agree as to its management, a court of equity does not attempt 
to make them agree nor to manage the business for them. 
The only relief is to enable them to dissolve and to wind up 
the concern. 
PER CURIAM. The order appealed from is reversed. 


Cited: Purvis v. Wilson, 50 N. C., 23. 








JOHN P. HAUGHTON v. WILLIAM BENBURY and another, 
Executors. 


1. Where slaves are limited to a female generally, and at her death to 
another, on the contingency of her dying without issue, and the 
vendee of the husband of such female, with the fraudulent purpose 
of defeating the contingent estate, runs them out of the State, such 
remainderman, after the happening of the contingency, is entitled to 
relief in equity against such vendee. 


2. The measure of the relief of the remainderman is the excess of the 
value of his contingent interest over that of the first taker at the 
time of the fraudulent removal. His right to recover in such a case 
is not defeated or diminished by the death or deterioration of the 
slaves after such vendee has fraudulently disposed of them. 


3. Where, under a will, a tenant in common of slaves entitled to the 
share of another on a contingency joins in a petition for partition, 
setting forth his title under the will, and a decree is made for parti- 
tion generally, such decree is no estoppel to that person’s claiming 
an interest in such slaves which accrued ofecunsie by the happen- 
ing of the contingency. 


CausE removed from the Court of Equity of Cuowan 
County. 

Jonathan Haughton died in 1835, having made a will 
in which, among other things, he devised and bequeathed to 
four of his grandchildren, George J. Barney, Mary S. B. 
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(338) Haughton, Samuel T. Haughton and the plaintiff 
John P. Haughton, some land and a large number of 
slaves (naming them), with the following contingent limita- 
tion in remainder: “And should any of my above-named 
grandchildren die without issue at their death, then it is my 
desire that my above-named real and personal estate shall go 
to the surviving grandchildren above mentioned ; and if all 
of those survivors should die without issue as aforesaid, then 
their shares, whether original or accruing by survivorship, 
shall go to my aforesaid children then living or their heirs.” 
At February Term of Chowan County Court following tes- 
tator’s death, upon a petition filed for that purpose, by a 
decree of the said Court a partition of these slaves was made 
amongst the above-named legatees, and their respective shares 
delivered to them by the executor to the above-recited will. 
The legatee Mary S. B. Haughton shortly thereafter inter- 
married with one John W. Roberts, who made a deed in trust 
of the slaves that had been assigned to his wife, under which 
the interest of the said Roberts was sold at public auction 
to Richard B. Benbury, testator of the defendants. Before 
this sale took place George J. Barney and Samuel P. Haugh- 
ton had died without leaving issue at their deaths, which was 
well known to the defendant’s testator when he purchased the 
slaves in question. These slaves were bought by the said 
Benbury at less than their real value and immediately sold 
by him to a speculator, with a view and understanding that 
they should be carried beyond the limits of this State, and 
with the intention of defeating the contingent interest of the 
plaintiff. . This sale to the testator R. B. Benbury and resale 
to the slave-dealer was made in the spring of 1842, and the 
slaves immediately carried out of the State to parts unknown 
to the plaintiff. Mary S. B. Haughton (afterwards Roberts) 
died about the year 1851 without leaving issue at her death, 
and within twelve months thereafter the plaintiff became of 
age and shortly thereafter brought this suit. Richard B. 
Benbury died about the year , having made and pub 
lished his will, in which the defendants were appointed 
(339) executors, who qualified and received assets beyond 
the amount of the plaintiff’s claim. 
The plaintiff insists that by the deaths of the several co- 
legatees leaving him surviving he became entitled, under the 
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will of Jonathan Haughton, to the share of the said slaves 
that had been allotted to Mary S. B. Haughton, and that they 
having been fraudulently removed beyond the limits of the 
State by the said R. B. Benbury’s agency, and being thus put 
beyond the reach of any legal or equitable remedy which he 
might have had, his personal representatives are liable to 
account to him out of the assets in their hands for the value of 
the said slaves with their increase, as well as for the hires 
since the death of Mrs. Roberts; and the prayer of the bill is 
according to this view of the case. The plaintiff also prays 
for general relief. 

The answer of the defendants sets up and insists that the 
decree of partition by which the slaves in question were 
assigned to their intestate in absolute right, to which plaintiff 
was a party, estops him from claiming this property; and 
further, that if he has any right at all his remedy is in a court 
of law, and not in this Court. 

There was replication to the answer, commissions and 
proofs, and the cause, being set down for hearing, was sent to 
this Court by consent. 


Hwes, for plaintiff. 
Smith, for defendants. 


Pearson, J. It is well settled that a court of equity will 
protect the interest of one entitled to a “limitation over” in 
slaves after the termination of a life-estate. 

If the party is vigilant and makes application before the 
slaves are carried out of the State, the relief is plain, 2. e., 
a bond for the forthcoming of the slaves at the termination of 
the lifeestate, which is enforced if necessary by a writ of 
sequestration. When the application is not made until after 
the slaves are removed the extent of the relief that 
will be given is not settled. In Cheshire v. Cheshire, (340) 
37 N. C., 573, the slaves having been run out of the 
State and sold before the bill was filed, the Court say: “The 
defendants are unable to get back the slaves, either at law or 
equity, from the present holder; therefore the plaintiff can- 
not get relief on the particular prayer in his bill (a bond for 
the forthcoming of the slaves at the death of the tenant for 
life) ; but he now elects to take the purchase money received 
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by the defendant, and claims this under the prayer for general 
relief; and we are of opinion that he is entitled to it, with 
interest, from the death of the tenant for life.” She died 
pending the suit. So, according to this case, when the entire 
estate in the slaves has been sold the relief is a decree for the 
purchase money, minus the interest during the life of the 
tenant for life, the bill being filed soon after the slaves were 
taken off and sold. In Lewis v. Kemp, 38 N. C., 233, the 
bill was not filed until after the death of the tenant for life; 
some of the slaves were on hand at his death, but he had sold 
the others, and they had been taken out of the State many 
years before, and had not been heard of for more than seven 
years. In regard to the former, the decree is that they, 
together with their increase, be delivered over by the executor 
of the tenant for life to the remainderman, with an account of 
the hires. In regard to the latter, the Court, assuming that 
they had been removed out of the State by the tenant for life 
with an intent to defraud the remainderman, declare that 
the plaintiff is entitled to relief, but not to the particular 
relief he seeks (7. e., the value of the negroes sold, together 
with their increase since, and an account of hires since the 
death of the tenant for life) ; and the Court say: “Upon the 
death of the tenant for life his estate is answerable to him in 
remainder for the value of the chattel sold, to be estimated at 
the time of the sale, together with interest from the death of 
the tenant for life. If, however, the chattel sold (a negro, for 
instance) has died during the life of the tenant for life, we 
hold that the remainderman has no claim for its value upon 
the estate of the tenant for life; so if the chattel has become 

deteriorated before the life-estate falls in, he is only 
(341) entitled to that which remains, and the value would 

be estimated at the time of the death of the tenant for 
life, with interest from that time.” It was therefore referred 
to the Master to report the sums for which the defendant as 
executor is answerable, upon the principles declared. Before 
the Master the defendant showed that he had no assets except 
to some small amount, and the case passed off without any 
definite action, being remanded to the Court below, where it 
was probably compromised. It had been previously held in 
an action at law, for one of these same negroes, “that if the 
negro had died in the life-time of the tenant for life, the re 
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mainder never took effect; that whether the negro had died 
before the tenant for life was a question of fact for the jury ; 
that when a person is proved to have been alive the presump- 
tion is that he continues to live, until the contrary appears ; 
but this presumption ceases if he is not seen or heard of in 
seven years; and the presumption that he is dead gets stronger 
and stronger the longer it is after this that he is not heard of.” 
This was the ruling in the Court below, which upon appeal 
was approved of by this Court. Lewis v. Mobley, 20 N. C., 
467. So, according to this case, if the slave dies during the 
continuance of the life-estate, the remainderman is not enti- 
tled to a decree for his value at the time he was sold and 
taken out of the State, nor to the purchase money minus the 
interest during the life of the tenant for life. 

In Lee v. McBride, 41 N. C., 533, it was declared in the 
Court below that the purchaser of a particular estate in a 
slave, who, in fraud of the remainderman, carried the slave 
out of the State and sold him, was liable to the remainder- 
man for the purchase money, with interest. On an appeal 
the decree was reversed, upon the ground that there was no 
sufficient proof to sustain the allegation of fraud, and the bill 
was dismissed. In delivering the opinion the extent of the 
relief to which the plaintiff would be entitled (assuming the 
slave to have been sold and carried out of the State with an 
intent to defraud the remainderman) is discussed. It 
is there said: “The remainderman is not entitled to (342) 
the purchase money with interest from the bill filed, 
without regard to the value of the particular estate, or that 
in remainder, either at the day of sale or of the decree pro- 
nounced,” for that would amount to a forfeiture of the par- 
ticular estate; and after some remarks in reference to the 
difficulty of laying down a rule as to the extent of the relief 
to which the remainderman is entitled, the question is left 
open. 

After an examination of the cases and a full consideration 
of the principles involved we are satisfied that when a slave 
is sold with an intent to defraud the remainderman, although 
the slave dies during the life of the tenant for life, still the 
remainderman may elect to ratify the sale, and is entitled to 
a decree for such part of the purchase money, with interest 
thereon from the day of sale, as will bear to the whole sum 
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the proportion of the value of his estate to the value of the 
whole. In other words, the purchase money should be divided 
between the owner of the particular estate and the remainder- 
man in proportion to the relative value of their respective 
interests. Upon the same principle that a tenant in common, 
when the property is sold out and out by his co-tenant, may 
either follow the property or may elect to have his share of 
the purchase money, or when the property is destroyed or 
taken to “parts unknown,” may claim his share of its value. 
It is certain the owner of the particular estate cannot object 
to this rule; the objection to it is that it is too favorable to 
him, as to some extent he is allowed to take advantage of his 
own wrong and force the remainderman to consent to the sale. 
On the other hand, this Court cannot punish the particular 
tenant by declaring his estate to be forfeited ; and the remain- 
derman is at liberty, if the property is still in esse, to follow 
it, or if he is not able to do so he is entitled to the purchase 
money if it has been sold, or to its value if it was run out of 
the State, minus the interest during the life-estate. If the 
property die during the life-estate, had there been no wrong 
attempted the remainderman would of course get nothing; 

and, under the circumstances, a proper compensation 
(343) for the fraud attempted on the part of the particular 

tenant is to require him to pay the relative value of 
the remainder as compared with the value of the particular 
estate at the time of the conversion. 

In all the cases to which we have referred the limitation 
over was after a life-estate. In our case the entire estate is 
given to the first taker, determinable upon a contingency, and 
the limitation over to the plaintiff depends upon the happen- 
ing of that contingency, and also upon the fact of the plain- 
tiffs being the survivor; so that the executory bequest under 
which he is entitled was uncertain as to the event, and also 
uncertain as to the person. 

We have no doubt that the principle upon which relief is 
given applies to our case, but the uncertainty of the plaintiff’s 
intent at the time of the wrong committed necessarily affects 
the mode of obtaining relief and, to some degree, its extent. 

We are satisfied from the proofs that the testator of the 
defendant, after he had purchased the interest of John W. 
Roberts (who, by his intermarriage with Mary S. B. Haugh- 
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ton, had become entitled to the entire estate in the slaves now 
in controversy, subject to be determined upon her death with- 
out issue then living), sold the slaves to a negro-trader, with 
the expectation that he would immediately carry them out of 
this State, thereby intending to defeat any interest that might 
afterwards accrue to the plaintiff or any of the other legatees 
under the will of Jonathan Haughton. But it was the misfor- 
tune of the plaintiff that his interest had not then accrued, and 
now it is his misfortune not to have offered any proof to repel 
the presumption of the death of the several slaves, arising from 
the fact that they have not been seen or heard of for more than 
seven years; he must, therefore, be content, under the rule 
above announced by us, to take a decree for the value of his 
interest as compared with that of the defendant’s testator at 
the time of the sale, as to which there will be a reference, and 
in regard to which, according to the proofs, there can be no 
difficulty, because the evidence shows the price given 

by the defendant’s testator for the interest of John W. (344) 
Roberts, and also the price he obtained when he shortly 
afterwards sold the slaves out and out. If it is said that this 
is allowing the defendant to take advantage of his own wrong, 
the reply is: suppose the defendant had killed the slave, the 
plaintiff could only recover the comparative value at the time 
the act was committed, and yet that would be a greater wrong 
than sending him out of the State. If a female slave be given 
to A for life, remainder to B, and a third person kill the slave, 
surely B could not expect to recover what would be supposed 
to have been her value and that of the children she might have 
had at the time the life-estate falls in. 

The point made by the defendant’s counsel upon the ques- 
tion of estoppel is not supported by the cases cited. Armfield 
v. Moore, 44 N. C., 157; Fanshaw v. Fanshaw, Ibid., 166. 

The petition for partition was filed to carry out the direc- 
tions of the testator, and the petitioners set out their title to 
the entire estate under the provision of the will. It was not 
necessary for them to set forth the fact that their estates were 
determinable upon certain contingencies, for the will directed 
that there should be a partition. It is a well settled rule upon 
the subject of estoppels that “if any estate passes” there can 
be no estoppel upon this ground; that a deed cannot operate 
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as a conveyance and also as an estoppel. Here the entire 
estate passed, determinable upon a contingency; so the doc- 
trine of estoppel has no application. 

Per curtam. The plaintiff is entitled to the value of his 
interest in the slaves at the time of the sale by the defendant’s 
testator, with interest from that time; and there must be a 
reference, unless the parties agree as to the amount. 


Cited: Jones v. Baird, 52 N. C., 155; McKeil v. Cutlar, 
57 N. C., 382; Isler v. Isler, 88 N. C., 580. 








(345) 
KINCHEN KEA v. SABRA COUNCIL and another. 


1. The statute of limitations (Rev. Stat., ch. 65, sec. 19) applies to a 
right of redemption arising from construction of a court of equity, 
and the time must be computed from the accrual of the right to sue. 


2. Where the owner of slaves had mortgaged them, and the time for 
redemption was several times postponed by memoranda on the 
mortgage deed, and finally the right to redeem rested on the 
parol — of the mortgagee to let the mortgagor redeem at any 
time, but after three years the property was sold by a constable 
who had executions against the mortgagor, by consent of the parties, 
on the terms of first satisfying the mortgage debt, and bought by 
the mortgagee, who held possession for fourteen years under that 
purchase, denying the right to redeem: Held, that the statute was a 
bar and that an agreement to refer the question of redemption to 
arbitration, which was violated by the mortgagor, did not revive it. 


Cause removed from the Court of Equity of Biapen. 

In 1835 the plaintiff, being much embarrassed, applied to 
the defendant Sabra, and at various times during that year 
received from her certain sums of money, amounting in all 
to $925; and to secure the payment of that amount executed 
to her an absolute bill of sale for a certain slave named Molly, 
and her child Henry; and subsequently, upon a further loan, 
he executed a like bill of sale for two other slaves—John, 
the child of Molly, and Jack, her husband; and upon the 
execution of these conveyances the slaves were placed in 
possession of the said Sabra; at the same time she executed 
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“certain paper writings,” in each of which was set forth, in 
substance, that these bills of sale were in truth mere securi- 
ties for the sums of money then loaned, and that whenever 
these sums were paid to the defendant Sabra she was to re- 
convey the property to the plaintiff. On 26 January, 1836, 
these two paper-writings were surrendered to the defendant 
Sabra, and in lieu thereof the following instrument of writ- 
ing was executed and delivered by her to the plaintiff, viz.: 
“J, Sabra Council, do hereby covenant and agree to and with 
Kinchen Kea, that if he or his heirs will, on or before 6 Jan- 
uary, 1837, pay to me or my heirs the sum of nine hundred 
and twenty-five dollars ($925), I or my heirs will con- 

vey to him or his heirs, by delivering all proper deeds (346) 
of conveyance of a certain negro woman named Molly, 

and her son Henry, and her son John, also her husband 
named Jack.” 

On 6 January, 1837, the following memorandum was added 
to the above instrument: “This is to certify that the above 
agreement is continued until the first day of June next.” On 
a subsequent day, not recollected, there was added to the same 
instrument of writing this further memorandum: “Further 
agreement until January, 1838.” 

The bill alleges that during the year 1838 the defendant 
Sabra stated to the plaintiff that it was unnecessary that any 
further agreement should be made in writing, for that he 
might redeem the said slaves at any time when he might be 
able to do so; and that relying implicitly on the assurance of 
the said defendant he made no special efforts to redeem the 
said property. 

On 1 January, 1841, one John G. Sutton, a constable, with 
the consent of the said Sabra, exposed to sale at auction the 
said four slaves, also two other slaves, the children of the said 
Molly, named William and Nanny, born subsequently to the 
said conveyance, by virtue of certain justices’ judgments and 
executions which he had in his hands to the amount, in all, 
of between three and four hundred dollars. The defendant 
Sabra annointed the defendant Kinechen K. Council her agent 
to attend the sale and buy in the property ; that the said agent 
did buy the said slaves as the avowed agent of the said Sabra, 
declaring at the same time that they were sold, in the first 
place, to satisfy the debt as aforesaid due the defendant Sabra, 
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and if there was any overplus it was to go to the satisfaction 
of the executions in the hands of Sutton; and the plaintiff 
alleges that for the purpose of preventing competition the 
said agent declared at the said sale that nothing but specie 
would be received on any bid that might be made for any of 

these slaves, and that the said defendant was thus en- 
(347) abled to buy all the said slaves, except the child Nanny, 

for the defendant Sabra, and that he, the said K. K. 
Council, bid off this latter slave for himself. 

The plaintiff in his bill alleges that the gross amount of 
the sale of these slaves was $1,429.50, which was greatly below 
their true value at that time and much less than they would 
have brought at an execution sale, had such sale been con- 
ducted without the oppressive interference of these defend- 
ants. 

The plaintiff further alleges that since this sale he has made 
frequent applications to the said Sabra for permission to 
redeem the slaves in her possession, and that she has always 
professed to be willing to come to a fair and equitable set- 
tlement and account in reference to these slaves, but she at 
the same time insisted that she would retain the slaves, as she 
had bought them at the constable’s sale, but she was willing 
to pay a fair price for them if she had not already done so. 
He further alleges that from time to time he has offered to 
pay the amount of his indebtedness to her and redeem the 
slaves; to all which offers she has replied, in substance, that 
she wished to keep the slaves, and that plaintiff could buy 
others in their stead. 

The plaintiff alleges that the defendant Sabra is the plain- 
tiffs sister, and the defendant Kinchen K. Council is her son; 
that from the first of this transaction up to the fall of 1854 
plaintiff has been greatly embarrassed ; that these facts, with 
the fact that he had great confidence in the integrity and good 
. feelings of the defendants, caused him so long to delay this 
alternative of a suit. In the fall of 1854, however, with the 
assistance of a friend, he was able to tender her the amount 
due for principle and interest, and did tender her that amount, 
demanding at the same time the slaves in question, with their 
increase and profits, when she professed a willingness to set- 
tle, but wished it postponed until she could see her son, the 
other defendant, who had been her agent in the business. 
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Afterwards, on 6 October, 1854, through an agent, he again 
applied to the defendant to redeem said slaves, and for an 
account, when an agreement was entered into in writing be- 
tween the parties to submit the matters in contest be- 

tween them to the arbitrament of two disinterested (348) 
individuals; that the plaintiff appointed one David 
Cashwell, and the defendant’s agent appointed one John O. 
Daniel, when the parties met according to the agreement and 
submitted the matter, with their writings and proofs, to the 
said arbitrators, who, not being able to agree, appointed an 
umpire to decide the matter, when the defendant Sabra, by 
her agent, the other defendant, immediately receded from the 
agreement to arbitrate, and declared to the plaintiff that if 
he ever got anything from the defendants it would be in the 
courts of the country. 

The bill was filed in March, 1855. The prayer of the bill 
is for a redemption of the slaves and an account, also for gen- 
eral relief. 

The defendants demurred generally for the want of equity 
in the plaintiff’s bill. Joinder in demurrer. 

The cause being set down for argument on the bill and de- 
murrer, was heard before his Honor, who overruled the de- 
murrer, and the defendants appealed. 


Wm. A. Wright, for the plaintiff. 
Troy, for the defendants. 


Battie, J. The statute of limitations, upon which the de- 
fendants rely as a bar to the plaintiff’s right of redemption, 
enacts that when a mortgagor of personal property shall fail 
to perform the conditions of the mortgage for the space of two 
years from the time of performance specified in it, or shall 
omit for that period after the forfeiture of the mortgage to 
file a bill, claiming the equitable right to redeem, such mort- 
gagor shall be forever barred of all claim in equity to such 
personal property. 1 Rev. Stat., ch. 65, sec. 19; Rev. Code, 
ch, 65, sec. 16. In the case of Bailey v. Carter, 42 N. C., 282, 
it was held that this statute “applied to a right of redemption 
arising by a construction of a court of equity, and the time 
must be computed from the accruing of the right to sue.” 
Whether the present is to be regarded as the case of an express 
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(349) mortgage or as one arising by construction of the 
court of equity is immaterial, for it is clear that in 

either case the time of performance cannot be brought down 
to a more recent date than the time of the sale of the slaves 
by the constable in the year 1841, for after that time the bill 
itself states that the defendant Sabra Council always insisted 
that she would retain said slaves, as she had bought them at 
the sale made as aforesaid by John G. Sutton, but that she 
was willing to pay a fair price for them, if the price paid at 
the said sale was not their fair value; and that when the 
plaintiff several times afterwards offered to redeem the slaves 
she always replied that “she wished to keep the said slaves,” 
and that the plaintiff could buy others in their stead. The 
bill was not filed until the year 1855, so that it is clear the 
plaintiff has lost his right of redemption, unless some transac- 
tion has taken place between the parties to revive it. The 
plaintiff contends that the agreement in writing to submit to 
arbitration the matters in controversy between the parties in 
relation to the mortgage entered into in 1854 does have the 
effect to displace the bar of the statute and thereby revive his 
right of redemption. Without deciding, or even intimating 
an opinion, whether a distinct written acknowledgment of 
the mortgage as still subsisting would have the operation con- 
tended for by the plaintiff, we hold very decidedly that the 
instrument referred to does not recognize the mortgage as still 
existing and binding between the parties. It does indeed 
state that there had been a mortgage, but it states also that 
the slaves had been sold by a constable and purchased by the 
defendant Sabra; and then it sets forth that the parties agree 
to refer the matters in dispute between them, in relation to 
the mortgage, ete., to arbitration. Now, what was the matter 
in dispute in relation to the mortgage? Clearly, that after the 
sale in 1841 the plaintiff claimed the right to redeem the 
slaves and the defendants denied it. The agreement to sub- 
mit that dispute to arbitration certainly cannot have the effect 
to acknowledge the plaintiff’s right to redeem, for if it 

(350) does then the defendant Sabra gave up her cause the 
moment she agreed to appoint judges to decide upon it. 
Whether the plaintiff can have any relief upon the written 
contract to refer the matter to arbitration is not a question 
now before us. We are clearly satisfied that his equity to 
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redeem the slaves is barred. The demurrer must be sustained 


and the bill dismissed. 
PER CURIAM. Decree accordingly. 


Cited: Colvard v. Waugh, 56 N. C., 338. 








STEPHEN BAGLEY, Admr., and others, v. JAMES H. SASSER 
and others. 


1. The admissions of a husband are not competent to affect the sole 
and separate interests of his wife. 


2. A parol promise by a husband to pay for land settled by third per- 
sons on his wife and children is void under the statute of frauds, 


etc. 


3. A promise to pay a debt out of a particular fund which never came 
to hand is not obligatory. 


Cause removed from the Court of Equity of Jounston 
County. 

The material facts of this case are stated in the opinion of 
the Court. 


Husted, for the plaintiffs. 
Moore, for the defendants. 


Nasu, C. J. The bill is filed by the plaintiffs to obtain a 
decree to sell a tract of land held in trust for the sole and 
separate use of a married woman and her children, to dis- 
charge a debt due from them—a debt of their own contract- 
ing. The application is a singular one, and certainly one of 
first impression. It appears that the defendant James H. 
Sasser is a pastor of a Baptist Church, of which the 
complainants are members. “Being in reduced cir- (351) 
cumstances, with a large family and without a perma- 
nent home, the plaintiffs, with others of the church members, 
agreed to purchase for his family a tract of land, for which 
they were to give the sum of $525; two hundred dollars of 
this sum were raised by subscription and paid over to Mr. 
Hamant, the owner of the land, and for the balance the pur- 
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chasers gave their note, which is due, and they seek to sell 
the land to pay it off. “The deed executed by Hamant to 
Thomas Bagley is an exhibit in the case. By it the land is 
conveyed to Thomas Bagley, his heirs and assigns, for the sole 
and separate use of Appy Sasser, the wife of the defendant 
James H. Sasser, and her children, and after her death to the 
use of such children of her present marriage as might survive 
her. The equity upon which the plaintiffs rely is an allega- 
tion that it was a part of the contract of purchase that if the 
money to pay for the land could not be raised by the plaintiffs 
the amount due should be paid out of the money which Mrs. 
Sasser expected to receive from her father’s estate, and for 
which a suit was then pending in the Supreme Court, or that 
the money might be raised by a sale of the land, and that this 
provision was omitted by mistake. This statement is denied, 
and is not supported by the proof; Mr. Hamant is the only 
witness who speaks to the matter, and his testimony as to the 
remarks of James H. Sasser (waiving all objections to it) is 
as to observations made by the latter after the deed was exe- 
euted. It was after that remark that Thomas Bagley, the 
trustee, and one of the parties to the bond observed, “then it 
ought to be in the deed,” plainly showing that up to that time 
there was no such agreement, and that its omission was not a 
matter of mistake. But, independently of that circumstance, 
James H. Sasser was no party to the deed and took no interest 
under it; his declarations, therefore, cannot affect the de 
fendants. 

Putting aside all objections which might be urged to grant- 
ing to the plaintiffs the relief they seek, supposing the fact to 
be as alleged, we have to say that the plaintiffs have failed to 

sustain by their proof the allegation of mistake. As 
(352) to the promise of Sasser, if made, it cannot affect this 

question. 1st. It was a mere verbal promise on his 
part to pay the debt of another. 2d. If good, he was to pay 
out of a particular fund, which he never received. 

PER CURIAM. Bill dismissed with costs. 
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THOMAS F. JONES, Exr$ v. ISA B, GORDON and others. 


. Where slaves advanced by A to his son B were, on the death of the 
son, divided between his widow and children and held adversely 
thereafter for three years, A, the father, is barred by the statute of 
limitations from afterwards reclaiming them. 


. Where one was appointed administrator and an entry of record made 
to that effect and a bond given without security, his appointment 
is valid. 


. A bequest of “all my other negro slaves to the American Colonization 
Society” (some being previously willed) will pass, as well those 
held in common with another as those held in severalty. 


Cause transmitted from the Court of Equity of Prr- 
QUIMANS. 

Benjamin Gordon died intestate in 1841 possessed of cer- 
tain slaves which had been given to him by his father, John C. 
Gordon, by parol, and the plaintiff Thomas F. Jones was 
appointed his administrator in 1842. At February Term, 
1845, of Perquimans County Court an order of partition was 


made of all the slaves belonging to the said Benjamin’s estate ; 
and those in question were duly assigned to his two daughters, 
Mary L. and Isa B. Gordon, by commissioners, and sanctioned 
by a judgment of that Court. Previously, however, to such 
order the administrator made known to J. C. Gordon, the 
father of Benjamin Gordon, that he held those slaves as part 
of the estate of his intestate, and was ready to deliver them 
provided he said so. He declined receiving them, and desired 
the administrator to treat them as the other property of the 
estate. 

Upon this partition Mrs. Gordon took possession of 
her part of the estate, which embraced other slaves (353) 
than those derived from J. C. Gordon, and also of the 
slaves in question, as the guardian of her two daughters, and 
hired them out from year to year until her death in 1854, no 
division having been made between the daughters. 

Previously to the death of her mother, Mary L. Gordon 
died intestate, under age and unmarried, leaving her mother 
and her sister Isa her next of kin and distributees. Henry 
W. Barber applied for administration on her estate, and was 
ordered to be appointed on giving bond and security. He 
signed a bond himself and left it in the office, but it was not 
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signed by any surety, though he admits his willingness to act 
if his appointment thus made be valid. He is made a party 
defendant to this bill, and states to that effect in his answer. 
The property held in common between the two sisters had 
never been divided between them before the death of Mary L., 
nor afterwards was the joint interest of Isa and her mother 
ever divided between them previously to the mother’s death. 

Maria L. Gordon, the mother, made a will in which she 
bequeaths as follows: 

“Secondly. I give my negro man, Jack Blount, to my 
brother Thomas F. Jones, he knowing that I so give him that 
Jack may enjoy every comfort.” 

“Third. I give all my other negro slaves to the American 
Colonization Society, provided the said negroes are willing 
to go to Liberia, and provided the Colonization Society is will- 
ing to receive them and send them to Liberia.” 

The plaintiff was appointed executor and accepted the office. 

The slaves embraced in this latter clause had expressed 
their willingness to go, and the American Colonization Society 
had signified its willingness to accept the trust of sending 
them to Africa. 

The prayer of the bill is for a partition of the slaves held in 
common between the two daughters, and then of those held 
in common between Mrs. Gordon and her daughter Isa, and 
for a decree directing the plaintiff as to his duty in delivering 

the slaves to the said society, so that he may be pro- 
(354) tected. 

The facts above stated are agreed to in a written 
statement filed as evidence in the cause, and the answer of the 
defendant Barber is substantially to the same effect. 

The cause was set down for hearing upon the bill, answer 
and exhibits, and sent up by consent, 


Smith, for the plaintiff. 
TTeath and Hines, for the defendants. 


Nasu, C. J. According to the facts admitted, John C. 
Gordon, the father of Benjamin Gordon, who died in 1841, 
might have reclaimed the negroes which he had previously 
put into his possession, but he is now barred by the statute 
of limitations. After the death of Benjamin Gordon in 1841, 
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Thomas F. Jones, his administrator, took the negroes into his 
possession, and so held them until 1845, when, under an order 
of the proper court, they were divided between the widow, 
Mrs. Maria L. Gordon, and the two children of her husband, 
Mary L. and Isa Gordon. Mrs. Gordon was duly appointed 
the guardian of her two children, and as such took into her 
possession the slaves allotted to them, and as such held them 
up to the time of her death in 1854. From the time of the 
partition the possession of Mrs. Gordon and her children was 
adverse to the claim of John C. Gordon, who is still alive. 
His claim is barred by the statute of limitations. 

Mary L. Gordon died before her mother, whereby the lat- 
ter, together with Isa Gordon, became entitled to her personal 
property as her next of kin. Mr. Barber applied to be ap- 
pointed administrator upon her estate, when the usual order 
was made appointing him her administrator, upon his enter- 
ing into bond with security according to law. He took the 
usual oath and executed an administration bond, which, how- 
ever, was never executed by his sureties. He doubts whether 
he is in law duly appointed. The following cases fully estab- 
lish the validity of his appointment: Spencer v. Cahoon, 15 
N. C., 225, and 18 N. C., 27, and Davis v. Lanier, 47 N. C., 
307. 

Mrs. Maria L. Gordon died in 1854, after having (355) 
made her last will and testament, in which she leaves 
to her brother Thomas F. Jones, and who has duly qualified 
as her executor, a favorite negro man by the name of Jack 
Blount. In the succeeding clause she bequeathes as follows: 
“T give all my other negro slaves to the American Coloniza- 
tion Society, provided said negroes are willing to go to Liberia, 
and provided the Colonization Society is willing to receive 
them and send them to Liberia.” 

The question is presented whether the bequest to the Colo- 
nization Society embraces the interest which Mrs. Gordon 
had, as one of the next of kin, in that portion of the slaves 
which fell to Mary L. Gordon on the partition in 1845, or 
whether it is confined to those which were allotted on that 
partition to Mrs. Gordon. We are of opinion that the bequest 
of emancipation extends not only to all the slaves of Mrs. Gor- 
don, and their increase held by her in severalty, but also to 
the slaves which may be allotted to the plaintiff as her repre- 
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sentative upon a partition among the next of kin of Mary L. 
.Gordon. Cox v. Williams, 39 N. C., 15. 

The Colonization Society has agreed to receive the negroes 
upon the terms proposed in the will, and the slaves have agreed 
to go to Liberia. 

The plaintiff is entitled to a decree for the partition of the 
slaves held in common by Henry W. Barber as administrator 
of Mary L. Gordon and her sister Isa, and also to a decree for 
partition of the slaves which shall be allotted to the adminis- 
trator, between said administrator and the plaintiff, and also 
to a decree that the plaintiff deliver over to the American 
Colonization Society all the slaves embraced in this opinion 
as of the property of Mrs. Mary L. Gordon. 

PER CURIAM. Decree accordingly. 





(356) 
JOHN C. PETTIJOHN and another v. HENRY WILLIAMS 
and another. 


It is too late for a party to complain of a fraud in the quality of the 
thing sold and seek for a rescission of the contract after he has used 
it for two years, has tested its qualities, has assigned his interest 
in it, and the thing itself has so deteriorated in value that it cannot 
ed — in the same plight and conditon as when it was received 

y him. 


Tuts cause was before the Court upon an appeal from an 
interlocutory order of the Court of Equity of Martin County, 
and heard at the December Term, 1855 (ante, 302). The 
ease is now brought up for a final hearing, and the facts are 
sufficiently stated in the report of that decision. 


Rodman, for plaintiffs, 
Smith, for defendants. 


Prarson, J. When this case was before us at December 
Term, 1855 (antec, 302), a suggestion was made (for the con- 
sideration of counsel) that the plaintiff was too late in making 
his application, for the reasons which are there stated, and 
reference was made to the principle established by the case 
of McDowell v. Simms, 45 N. C., 130. The question is now 
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presented for a direct decision. There has been no amend- 
ment of the pleadings; no additional facts are brought out by 
the proofs, nor have we been favored with any argument of 
counsel to meet the difficulties which are there plainly pointed 
out as standing in the way of the plaintiffs. The considera- 
tion which we then bestowed upon the subject inclined us to 
an opinion against the plaintiffs; the reflection which we have 
since bestowed upon it satisfies us that the plaintiffs, at the 
time the bill was filed, had no equity, and that the principle 
established by McDowell v. Simms applies to our case. 
PER CURIAM. Bill dismissed. 


Cited: Stanton v. Hughes, 97 N. C., 321. 








(357) 
CATHARINE M. CAMPBELL v. PATRICK MURPHY and others. 


1. The jurisdiction of courts of equity over the subject of dower is well 
established. It is often the most convenient and sometimes the only 
jurisdiction that can afford the appropriate relief. Especially is 
this the case when the widow seeks to be endowed of an equity of 
redemption. 


2. There is no statute of limitation in regard to the writ of dower; and 
if her case be not affected by the statute of presumptions the widow 
is not bound to account for a delay. 


3. If there be no prayer against the administrator he is not a necessary 
party to a bill for the assignment of dower. 


4. The right of a widow to dower is a legal right ; it is prior to that of 
the heir, and his vendee is not protected by a want of notice and 
payment of a full price. 


5. A widow is not entitled to have dower of the improved value of her 
husband’s estate, but she must take it according to the value as it 
was in his lifetime. 


6. A widow is entitled to a part of the insurance money arising upon the 
destruction of buildings in which she had an equitable claim to 
dower. 


7. She is also entitled to a third of the rent accruing thereon between 
the death of her husband and the decree of assignment. 


Cause removed from the Court of Equity of New Han- 
OvER County. 
The bill was filed at Spring Term, 1851, seeking the assign- 
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ment of dower in a valuable lot in the town of Wilmington. 
The plaintiff intermarried with her late husband, Marsden 
Campbell, in 1834, and very shortly after that they removed 
to the State of Louisiana, and have never since returned to 
North Carolina. On 18 October, 1841, Marsden Campbell, 
the husband, died seized in fee of an equity of redemption to 
the lot in question. The lot had been mortgaged to one 
Holmes in 1834, and at the time of Marsden Campbell’s 
death there was still a balance due on the mortgage debt. 
This, however, was paid off by the defendant William S. 
Campbell, the administrator appointed upon the husband’s 
estate in Louisiana; and under a petition filed by the heirs at 
law in the Court of Equity of New Hanover (to which the 

plaintiff was not a party) a sale of the lot in question 
(358) was made by the Clerk and Master of that Court to the 

above-named William S. Campbell at the price of 
$4,000, and he afterwards, in 1845, sold the same to the de- 
fendant Patrick Murphy for about the same price. 

After the death of Marsden Campbell and before the sale 
by the Clerk and Master, to-wit, in 1843, the buildings on 
the lot in question were burnt and destroyed with fire, and 
having been insured, the said William S, Campbell, as admin- 
istrator, received the sum of $4,000 as insurance money. 

Up to the time of the destruction of these buildings they 
were taken possession of and rented by the heirs at law. 

The bill of the plaintiff sets forth that shortly after the 
death of her husband she enquired of William S. Campbell, in 
whom she had great confidence, whether she was not entitled 
to dower in the lot and buildings in question, who assured her 
that he had consulted a lawyer of respectable standing in 
North Carolina, and had been advised by him that she was 
not entitled, and upon that assurance she rested until she was 
better informed, shortly before the bringing of this suit. 

She alleges that her husband died siezed of other lands in 
North Carolina, and possessed of a large personal estate in 
Louisiana, which have respectively gone into the hands of the 
heirs at law and of the defendant William S, Campbell, the 
administrator in Louisiana, and that there has not been any 
administration on the estate in this State. 

The prayer is for dower, for an account of the rents and 
profits, and for a portion of the insurance money. 
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The heirs at law of Marsden Campbell, and William S. 
Campbell, the administrator appointed in Louisiana, and the 
purchaser of the lot, Patrick Murphy, are made defendants. 

The defendant Murphy alone answered. He insists upon 
the length of time elapsed between the death of Marsden 
Campbell and the filing of this bill ; he also avers in his answer 
that he is a purchaser for a fair price and without notice of 
the plaintiff’s right to dower, and he submits that he is not 
liable on that account. He also objects that there 
should have been an administrator in this State who (359) 
should have been made a party to this suit. Replica- 
tion, commissions and proofs. 

The cause was set down for hearing upon the bill, answer, 
exhibits and former orders, and set to this Court by consent. 


, for plaintiff. 
Bryan and W. A. Wright, for defendants. 


Pearson, J. The right of a widow to dower is a legal one, 
for which there is a remedy at law. But the inconveniences 
attending assignment at law, the necessity in almost every 
case for a discovery, by reason of the fact that the title deeds 
belonged to the heir, and for an account of the mesne profits, 
when any length of time intervened from the death of the 
husband to the time of the assignment, gave rise to a conve- 
nient jurisdiction in equity, where complete relief is given, 
with the exception that if the title of the plaintiff to be en- 
dowed be denied by the answer, that right must be sent to a 
court of law to be tried by a jury. Curtis v. Curtis, 2 Bro. 
C. C., 631; Mundy v. Mundy, 2 Ves., 122; Pulteney v. War- 
ren, 6 Ves., 76; D’Arcy v. Blake, 2 Sch. and Lef., 387. 

Although our statute (Rev. Code, ch. 118) gives to the 
widow a more direct and summary remedy than the writ of 
dower at common law, there is no reason to suppose that there 
was an intention to take away the jurisdiction which courts 
of equity had assumed over the subject. On the contrary, 
the intention was to give a cumulative remedy; so that the 
widow had an election to proceed in either mode. Indeed, 
in some cases the jurisdiction is highly beneficial, if not abso- 
lutely necessary, to do entire justice, notwithstanding the 
remedy given by our statute. The case now before us pre- 
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sents an apt illustration, and shows that the widow was well 
advised in making her election to proceed in this Court. At 
the death of the husband the premises were under mortgage, 
and her right depended upon our statute giving dower in equi- 
ties of redemption. Although this circumstance does not pre- 

vent the assignment by the summary proceeding at 
(360) law—see Thompson v. Thompson, 46 N. C., 480—yet 

an application to equity will in almost all cases of the 
kind become necessary in order to have the incumbrance dis- 
charged; and consequently the application may, with great 
propriety, be made to that tribunal at the outset. The house 
standing on the lot after the death of the husband was con- 
sumed by fire; in consequence thereof a large sum was paid 
by an insurance company. This constitutes a fund the dis- 
tribution of which comes within the peculiar province of a 
court of equity. The widow, in ignorance of her rights (as 
she alleges), failed to make application for nine years, during 
which time the house was burnt, insurance money was paid, 
the lot sold, and the purchaser has erected other buildings 
thereon, at a cost of some twenty-two thousand dollars. All 
these circumstances made it fit and proper to apply to this 
Court. 

The relief asked for is resisted on several grounds: 

1. The “statute of limitations” and lapse of time. 

The statute of limitations to a “writ of right” is sixty years ; 
to a formedon, fifty years (afterwards reduced to twenty) ; to 
a writ of entry, thirty years. The writ of dower is in the 
nature of a writ of right; there is no statute of limitation in 
regard to it, for the reason, we suppose, that none was thought 
necessary, for the right ceased at the death of the widow, which 
would in most cases happen before the expiration of sixty, 
fifty or even thirty years. The lapse of twenty years raises 
a presumption of the abandonment of the right of redemption 
of mortgages, and of other equitable rights, independently of 
any statute. Our statute reduces the time to ten years. The 
husband of the plaintiff died in October, 1841 ; this bill is filed 
at Spring Term, 1851; so the ten years had not expired, and 
no explanation of this delay is necessary. But if it had been, 
the allegations of the bill sufficiently account for it. The 
plaintiff and her husband removed to Louisiana in 1834, and 
she has never returned to this State. She avers that as the 
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lot was under mortgage at the time of the death of her hus- 
band, being uninformed of the existence of a statute giving 
the wife dower in an equity of redemption, she was 
ignorant of her rights until a short time before this (361) 
bill was filed ; that soon after the death of her husband 

she asked the advice of William S. Campbell, one of the de- 
fendants, who was the administrator of her husband in Louis- 
iana, and in whom she had great confidence, and was told by 
him that he had taken the opinion of a respectable lawyer in 
North Carolina, who advised him that she was not entitled ; 
for this reason she failed to prosecute her claim until she was 
better informed. 

In assuming, for the sake of argument, that the ten-years 
presumption would apply to a case like this, we wish not to 
be understood as affirming it to be so, for the mortgage was 
redeemed within a few years after the death of the husband, 
and it may be that would make a difference. 

2. The administrator of the husband is a necessary party, 
and the defendant William S. Campbell, the administrator in 
Louisiana, has not taken out letters of administration in this 
State. 

The administrator is not a necessary party. The act which 
gives dower in equities of redemption prescribes no mode of 
proceeding ; that is left to be done by the courts according to 
legal analogies. In England if one prior to his marriage 
makes a lease for years, or mortgage, dower is assigned to his 
wife subject to the mortgage; and after it is assigned, the 
course is for the wife to file a bill against the mortgagee and 
the personal representatives and the heirs or devisees of the 
husband to have the mortgage redeemed, so as to relieve the 
land assigned as dower from the incumbrance. This is done 
by requiring the personal representative to pay the mortgage 
debt, if there be assets, and there is no other fund made charge- 
able in relief of the personal estate, which is in general the 
primary fund for the payment of debts. For the want of 
personal assets the widow is entitled to have the mortgage re- 
deemed by the heir or devisee, she agreeing to keep down the 
interest upon one-third of the mortgage debt during her life, 
or to redeem the mortgage herself and take an assignment as 
a security for the principal and interest paid by her, minus 
the interest on one-third during her life. In this way she is 
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let into immediate possession and in enjoyment of the 
(362) land assigned to her. Here is a plain analogy, which 

it is said, in the case of Thompson v. Thompson, 46 
N. C., 430, the Courts will adopt. So, in order to have dower 
assigned, no other party is necessary but the terre-tenant. 
There afterwards may be a necessity for other proceedings and 
other parties, unless, as has been the case here, the mortgage be 
redeemed without suit. 

3. The defendant Murphy relies upon the fact that he is a 
purchaser for valuable consideration without notice. 

Where one has the legal title, and the equities are equal, the 
law prevails. But, unfortunately for this defendant, the 
plaintiff has not a mere equity. .She has a legal right, which 
is prior to his, and there is no reason why she cannot assert it. 

4. The plaintiff, by sleeping upon her rights, has not only 
induced the defendant to purchase at a full price, but to erect 
large buildings, at the cost of $22,000; and it is against con- 
science for her to claim dower in one-third of the lot, includ- 
ing his buildings. 

The consideration does not affect the plaintiff’s right to have 
her dower, but it has an important bearing upon the extent of 
the relief to which she is entitled. It has this effect at law 
when the terre-tenant is a purchaser: “If the wife be entitled 
to have dower of three acres of marsh, every one of the value 
of twelve pence, the heir, by his industry and charge, maketh 
it good meadow, every acre of the value of ten shillings, the 
wife shall have her dower according to the improved value, 
and not according to the value as it was in her husband’s life- 
time ; for her title is to the quantity of the land, viz., one just 
third part. And the like law it is if the heir improve the 
value of the land by building. And, on the other side, if the 
value be impaired in the time of the heir, she shall be en- 
dowed according to the value at the time of the assignment, 
and not according to the value as it was in the time of her hus- 
band.” Co. Lit., 32a, 32b. Upon which is the following 
note from Lord Hale’s MS. (n. 8): “If feoffee improve by 
building, yet dower shall be as it was in the seizin of the hus- 
band (17 H. 3, Dower 192; 31 Ed. 1 Voucher 288), for the 

heir is not bound to warrant, except according to the 
(363) value as it was at the time of the foefment; and so the 
wife would recover more against the feoffee than he 
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could recover in value, which is not reasonable.” This 
authority is decisive. It must be declared to be the opinion 
of the Court that the plaintiff is entitled to recover from the 
defendant Murphy the interest upon one-third of the sum for 
which the lot was sold at the sale made by the Clerk and Mas- 
ter mentioned in the pleadings, to-wit, $4,000, from the date 
of that sale up to the taking of the account, and also interest 
upon such third part of the purchase-money, to be paid an- 
nually up to the time of her death, for which the plaintiff will 
have a lien upon the premises as security, unless she elects to 
take the bond of the said Murphy, with approved sureties, in 
lieu thereof, or the plaintiff may elect to take a decree for such 
part of the purchase-money aforesaid, absolutely, with interest 
from the date of the sale, as is equal to the value of her life- 
estate in one-third part thereof; as to which there may be a 
reference. The plaintiff will thereupon execute a release of 
her right to the defendant Murphy, and all claim for mesne 
profits during the time he has held possession. 

5. The other defendants insist that the plaintiff is entitled 
to no part of the insurance money. This point is settled 
against them. Graham v. Roberts, 43 N. C., 100. “The 
money received on the policy of insurance stands in place of 
the buildings consumed by fire; the tenant for life is entitled 
to the interest thereon for life, in lieu of the use and occupa- 
tion of the buildings, the interest to be paid annually.” So 
the plaintiff will be entitled to a decree against the defendant 
William S. Campbell, who received the insurance money, for 
the interest upon one-third, which has already accrued, and 
the interest upon such third as shall hereafter accrue during 
her life; the payment of which, annually, must be satisfac- 
torily secured, unless the personal estate of the intestate, Mars- 
den Campbell, was not sufficient to discharge the mortgage 
money, so that it became necessary to apply the insurance 
money, or some part thereof, to that purpose; as to which 
there must be a reference. 

6. These defendants insist that they are not charge- (364) 
able with the rent received by them for the house from 
the death of the husband up to the time it was burnt. 

There was no judgment for damages in a writ of right, or 
a writ of entry, or a writ of dower at common law, on the 
ground that the terre-tenant, during the time he was seized, 
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had performed the feudal services. Damages were given 
against a disseizor by statute in an assize of novel disseizin; 
and damages are given to the widow by the statute of Merton 
in a writ of dower unde nihil; but it has been long settled 
that in equity a widow is entitled to an account of the mesne 
profits from the death of the husband up to the assignment 
of dower. Indeed this was one of the grounds upon which 
that Court assumed jurisdiction. See Park on Dower. 

There must be an account of the mesne profits which were 
received by the defendants, or any of them. 

PER CURIAM. Decree accordingly. 


Cited: Caroon v. Cooper, 63 N. C., 388 ; Pollard v. Slaugh- 
ter, 92 N. C., 81; Efland v. Efland, 96 N. C., 493; Love v. 
McClure, 99 N. ©., 294; Sparger v. Moore, 117 N. C., 453; 
Brown v. Morisey, 124 N. ©., 294. 








NEIL CAMPBELL v. EDWIN O. CAMPBELL. 


A parol agreement that B should reconvey to A one-half of a tract of 
land which A was conveying to him by a deed absolute upon its 
face (no fraud, imposition or, mistake being alleged) will not be 
upheld in a court of equity upon parol evidence alone of such agree- 
ment. 


Causer removed to this Court from the Court of Equity of 
Sampson County. 

On 8 November, 1847, the plaintiff executed to his son, the 
defendant, a deed for a tract of land (describing it) supposed 
to contain three hundred acres, in consideration, as expresse 
in the deed, “of one thousand dollars, in hand paid, or secured 
to be paid.” An action of ejectment was brought on this 
title, returnable at Spring Term, 1853, of Sampson Superior 

Court. 
(365) The plaintiff alleges that he was in debt, and that 
he and the defendant agreed that the latter should pay 
off his debts and take a conveyance for one-half of the land 
above described ; that the defendant proceeded, and did pay 
off several of the debts, but he then complained that he had 
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no security for the money he was thus advancing ; whereupon, 
to advance his son and to encourge him in the payment of the 
debts as he had undertaken, he yielded to the persuasions of 
the defendant, and executed the above-mentioned deed, but 
with an express understanding and agreement that when the 
debts were paid off one-half of this land was to be reconveyed 
to him; that the defendant paid little more of the debts, but 
let the land be sold for some of them, which he bought at 
sheriff’s sale ; that this sale was brought about by the plaintiff 
himself, in order to force the defendant to pay off the debts, 
“and it was expressly understood, and that the truth was” (as 
plaintiff alleged) that the sheriff was only selling the one-half 
of the land which plaintiff was to convey to defendant, and 
that by an oversight and misapprehension on his part, and a 
cunning device on the other, the defendant took a sheriff’s deed 
for the whole land. Plaintiff alleges further that he has often 
called upon the defendant to pay the rest of his debts and to 
reconvey one-half of the land to him, which he has hereto- 
fore failed and refused to do, but is prosecuting the action 
of ejectment against him, and as he has no legal title plaintiff 
will be turned out of possession. 

The prayer of the bill is for a conveyance of one-half of the 
land, and an injunction, also for general relief. 

The defendant filed an answer denying the allegations relied 
on by the plaintiff. 

There were replication to the answer, and proofs, which are 
sufficiently noticed in the opinion of the Court. 


Strange, for the plaintiff. 
Shepherd, for the defendant. 


Barrie, J. Among the allegations of his bill there 
is a statement by the plaintiff that he executed to the (366) 
defendant, his son, a deed whereby he conveyed to him 
the whole of the land in controversy, upon an agreement be- 
tween them that upon payment by the son of certain debts 
due from the father the deed should be destroyed, and then 
the plaintiff should execute to the defendant another deed 
conveying one-half only of the same land. The plaintiff, 
admitting that the debts have been in part paid by the defend- 
ant, seeks a reconveyance of one-half the land, and that the 
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defendant may be enjoined from prosecuting an action of 
ejectment which he had commenced for the purpose of turning 
him out of the possession of the land. The defendant denies 
the agreement, and insists that the deed was intended to be 
what it is—an absolute conveyance in fee for the whole tract 
of land. The only evidence tending to prove the agreement, 
as insisted on by the plaintiff, is by parol; and the question is, 
whether a court of equity will, under such circumstances, give 
relief. 

We cannot see any difference in principle between this case 
and the ordinary one of a bill for the specific performance of 
a parol contract for the purchase of land. The statute of 
frauds declares such a contract to be void, because its policy 
was to prevent the title of land from depending upon any 
other than evidence in writing. The plaintiff does not pre- 
tend in the present case that the deed was obtained from him 
by means of either fraud, accident, mistake, ignorance or 
undue advantage, but only that he “yielded to the persuasions 
of the defendant.” -Having knowingly and intentionally 
transferred the whole tract of land to his son, he is now en- 
deavoring to get back one-half of it upon parol proof of an 
agreement by his son to reconvey it. This would expose the 
title of the defendant’s land to the danger of perjured or mis- 
taken testimony. Why should it be allowed in this case more 
than any other? The mischief is the same, and we cannot 
imagine a sound reason for any distinction in the principle 
applicable to it. However much we may regret that we can- 
not give relief in this particular case, we are consoled by the 

reflection that in denying it we are upholding the 
(367) policy of the law in the establishment of the salutary 

principle that men’s titles to land shall not depend 
upon the “slippery memory of witnesses.” 

We have not noticed the alleged mistake in relation to the 
sheriff’s deed, because, supposing it to be clearly proved, it 
does not aid the plaintiff in the relief upon the other part of 
the transaction. 

The bill is dismissed, but without costs. 

PER CURIAM. Bill dismissed. 


Cited: Bonham v. Craig, 80 N. C., 229; Hemphill v. 
Hemphill, 99 N. C., 440. 
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SCHONWALD v. SCHONWALD. 






The three-years residence required by the act of Assembly, ch. 29, sec. 7, 
Rey. Stat., of the petitioner in a suit for a divorce previously to 
filing a petition or bill must be an actual residence, and when the 
wife sues the legal maxim that “her domicile is that of her husband” 
will not avail in the stead of an actual residence. 









Tis was an Apprat from the Court of Equity of New 
Hanover County, Judge Caldwell presiding. 

The bill was filed by the plaintiff, alleging adultery on the 
part of the husband and an abandonment of his wife, and 
the prayer is for a divorce and dissolution of the bonds of 
matrimony, etc. 

The main question in the case arises upon the following 
allegation in the plaintiff’s bill: “And your petitioner further 
shows to your Honor that her said husband has resided in the 
town of Wilmington for more than eight years, and although 
she has not been living with him three years in all in this 
State, yet she is advised that the domicile of her husband is her 
domicile, and therefore she has been resident of this State for 
more than the last three years preceding the present time.” 
The defendant answered, replication taken, commissions and 
proofs. 

The proper issues were made up and submitted to 
the jury; amongst the rest was the following: “Has (368) 
the plaintiff resided three years in this State next 
before the filing of her said bill ?” 

On the trial of the issues his Honor, amongst other instruc- 
tions, told the jury that according to admissions of the plain- 
tiff, under oath, she had not resided in the State three years 
next before the filing of her bill, and no witness had been 
examined by her to prove an actual residence for three years 
as required by the statute, though it was competent for her 
to have done so; that the position taken by her counsel that 
the domicile of the wife was the domicile of the husband was 
in many cases a fiction that gave way to the fact, and in this 
ease an actual residence of three years must be made to 
appear. 

The counsel moved the Court to charge that the onus of 
proving the domicile of the plaintiff out of the State under the 
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circumstances of the case devolved on the defendant, but the 
Court declined so to charge. The plaintiff excepted. 

Verdict for the defendant. Judgment that the bill be dis- 
missed. Appeal by the plaintiff. 


W. A. Wright and Strange, for plaintiff. 
London, for defendant. 


Nasu, C. J. The whole question turns upon the wording 
of the statute of this State upon “Divorces.” Rev. Code, ch. 
39, sec. 7. That section has this provision: “Nor shall any 
person be entitled to sue unless he or she shall have resided 
within the State three years immediately preceding the exhi- 
bition of the petition.” This requirement is expressed in 
very plain terms, and it would appear needs no exposition. 
To reside at a place is to dwell there permanently, or for a 
time. In her petition the plaintiff states explicitly, and in so 
many words, that she had not so resided in this State ; “yet,” 
she says, “she is advised that the domicile of her husband is 
her domicile, and therefore she has been a resident of this 

State for more than the three last years preceding the 
(369) present time.” The counsel who drew the petition 

was well apprised of the difficulty in the way of his 
client, and therefore instead of recklessly making her swear 
to a fact has made her aver a conclusion which does not neces- 
sarily follow the fact. It is true that for many purposes the 
domicile of the husband is the domicile of the wife, but it is 
not so for every purpose. The maxim that the domicile of 
the wife follows that of the husband cannot be applied to oust 
the Court of its jurisdiction; neither, from parity of reason, 
ean it give jurisdiction. 14 Pick., 181. If the construction 
contended for were to prevail, the policy of our act might, and 
would, be easily evaded. For instance, A and B are man and 
wife, residing in New York; the husband leaves his wife and 
comes to this State, where he lives for ten years in adultery 
with another woman; the wife, without ever being in North 
Carolina, files her bill here for a divorce, and claims to do so 
under the allegation that her husband has been domiciled here 
for ten years; could that be considered a compliance with the 
act? The principal reason of the enactment was to prevent 
our Courts from being made the easy instruments of obtain- 
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ing divorces by persons not residing in the State—to prevent 
citizens of other States from using our Courts for purposes 
they could not attain in their own; in other words, to prevent 
frauds in these matters. 

From the plaintiff’s own showing she was not entitled to 
file a bill in this State. 

The Court, upon the trial of the issues, was requested to 
charge the jury upon the question of residence that the onus 
of proving that the petitioner resided out of the State lay on 
the defendant; this was rightly refused. Her residence in 
the State for the three years next preceding the filing of her 
petition was a prerequisite to her doing so. It is in the 
nature of a condition precedent. In the decree below there is 
no error. , 

PER CURIAM. 


Cited: Smith v. Morehead, 59 N. C., 364; Schonwald v. 
Schonwald, 62 N. C., 221; Harris v. Harris, 115 N. C., 588; 
Moore v. Moore, 130 N. C., 335. 




















Bill dismissed. 



















(370) 
FRANCES A. DEBERRY and others v. HENRY W. IVEY. 






1. An executor is not an insurer of the assets of the estate; so that if 
he acts in good faith and with reasonable diligence he is not respon- 
sible for their loss. 


2. Where assets had been collected by an attorney in a distant State and 
lost by his insolvency, the said attorney being, in public estimation, 
altogether trustworthy at the time of such employment, the execu- 

tor was held not liable for the loss. 












Cause removed from the Court of Equity of Norruamp- 
ton County. 

The bill is filed by the widow and next of kin of Henry 
Deberry, also by the same parties as legatees under the will 
of the said Henry, against the defendant, as his executor, 
praying an account of certain assets that came into his hands 
or which ought to have come into his hands, and if not so, 
which were lost by his negligence and for which he is account- 


able. 
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The defendant qualified as executor in December, 1844. 
In 1846 a petition was filed against him in the County Court 
of Northampton, in the name of the plaintiffs, with the excep- 
tion of Mrs. Deberry (who, nevertheless, sued in the capacity 
of guardian for some of the children), praying an account and 
settlement of the estate of Henry Deberry, which was an- 
swered by defendant, an account ordered and stated, and being 
returned to Court was on motion affirmed, and decrees passed 
against the defendant in favor of the several parties plaintiff 
for their respective shares, and the money paid thereon. 

But there had come into the hands of the defendant a bond 
on one John Drew Deberry for $930.70, due 8 February, 
1838, and another on George Spiers and Isaac Pipkin for 
$550, due 21 January, 1842, which had not been collected 
at that time and which were not included in the account then 
taken, but which, the bill alleges, have either been collected 
since then or might have been, and if not collected the defend- 
ant has made himself liable to account for the same by his 
gross negligence. 

The answer of the defendant admits that the two 

(371) bonds above stated came to his hands as the executor 
of Henry Deberry, but he denies that the same have 

ever been collected by him, and says that although he has 
acted in good faith and made diligent exertion to do so he has 
not been able to make such collections. The defendant in his 
answer says that when these papers were received by him 
George Spiers was insolvent and had removed to parts un- 
known to the defendant. Pipkin, his surety, lived at Mem- 
phis in Tennessee and was solvent. John D. Deberry, the 
obligor on the other bond at that time, also resided in Ten- 
nessee in the town of Jackson and was believed to be in doubt- 
ful circumstances. Being advised by counsel that he could 
not pursue these debtors as executor without making probate 
of the will and qualifying in Tennessee, under the same in- 
structions and advice he endorsed the said bonds to one Atlas 
J. Peebles, a proper person to entrust with such a charge, in 
order that suits might be brought in his name in that State, 
he being about to remove thither and did so remove shortly 
afterwards. He states further that by his advice Mr. Peebles 
put the bonds in question into the hands of B. B. Blume, 
Esq., an attorney at law who resided at Memphis and who 
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was represented to him as a lawyer, able, diligent and of 
business habits and a man of character and standing. He 
says that he had known Mr. Blume in North Carolina as a 
lawyer, and that his character was such as altogether entitled 
him to confidence, and that he knew no lawyer at Memphis 
but him. As a proof of his confidence in Mr, Blume he 
shows that at the same time he entrusted him for collection 
with notes due himself to the amount of about two hundred 
dollars. This was about February, 1845. 

The answer further states that Mr. Blume brought suit 
against Pipkin, obtained judgment and collected the money 
in August, 1846; that Pipkin filed a bill in a Court of Chan- 
cery and obtained an injunction restraining Blume from pay- 
ing over the money to him, which was not dissolved until May, 
1849, but the defendant was not advised of this dissolution 
until afterwards in 1852, when he went in person to Memphis, 
at which time Blume had become insolvent, without 
his ever having suspected that such an event was likely (372) 
to occur. 

He, further answering, states that Allen Deberry of Ten- 
nessee had become the surety of John D. Deberry, and in 
order to indemnify himself had taken a conveyance of a tract 
of land, but had agreed to allow the said John D. a right of 
redemption for one year on paying the sums for which he was 
liable. By an arrangement made by Mr. Blume the said 
John D. had agreed to let the defendant have the right of 
redemption, in order to make good the debt due him as execu- 
tor; and he was applied to to know whether he would sanc- 
tion this arrangement, being informed at the same time that 
the land was worth more than the sums for which it had been 
thus pledged, and that this was the only chance to save any 
part of the debt. Under the advice of counsel, and with the 
approbation and consent of three of the plaintiffs (the only 
ones who were adults), he did advance the sum of $1,585 for 
that purpose; that afterwards Mr. Blume sold this land for 
$2,235, and received on the same $1,106.44, which in 1847 
was duly transmitted to him and paid over to plaintiffs. For 
the remainder of the purchase-money he received notes pay- 
able in one and two years. 

He further says that the sum which he thus advanced was 
allowed him in the settlement and decree made in the County 
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Court of Northampton; that he subsequently discovered that 
Blume collected all this money for the land, as also the money 
coming to him individually, but that he was unable to obtain 
any of it from him except the sum above stated ; that defend- 
ant went to Memphis in 1852 in person, when he found that 
Blume was utterly insolvent, and all he could do was to take 
his notes for the amount collected. He says in the meantime 
that he had frequently written to Blume about the business 
and received encouraging letters as to the state of the business 
and promising promptness and diligence in the management 
of the same. | 
Insisting that the money having been thus entirely lost, he 
submits that the loss should fall on the estate of the testator 
and not on him. 
(373) There were replication to the answer, commissions 
and proofs, which are sufficiently noticed in the opinion 
of the Court. 
The cause was set down for hearing on the bill, answer, 
exhibits and proofs, and sent to this Court by consent. 


Moore, for the plaintiffs. 
Badger and Barnes, for the defendant. 


Nasu, C. J. The bill charges that the defendant was duly 
qualified as the executor of the last will of Henry Deberry, 
and that the plaintiffs under his will are legatees; that the 
defendant, as such executor, among other things took into 
his possession two bonds, one executed by John D. Deberry 
for the sum of $930.70, the other by George Spiers and Isaac 
Pipkin for $550; both of which bonds it is alleged were 
good, the obligors able to pay, and which were not collected, 
but lost to the estate through the negligence of the defend- 
ant. 

The answer admits the taking into possession by the defend- 
ant, as the executor of Henry Deberry, of the two bonds set 
out in the bill, and avers that the obligors were all insolvent 
except Pipkin, the surety of Spiers, who it is alleged removed 
to parts unknown to the defendants; that John D. Deberry 
and Isaac Pipkin, at the time the bonds came into his hands, 
resided in Tennessee, the former at Memphis and the latter 
at Jackson. Soon after his qualification he was advised by 
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his counsel to endorse the bonds over to Mr. Atlas J. Peebles, 
then a citizen of this State, but who was about to remove 
to the State of Tennessee, as he, the defendant, could not 
sue in Tennessee without having the will proved there. This 
was done, and the bonds by direction of the defendant were 
placed by Mr. Peebles in the hands of Benjamin B. Blume, 
a practicing attorney of the Memphis bar. The defendant 
alleges that Mr. Blume was the only member of that bar with 
whom he was acquainted; that he had known him while a 
citizen of this State, settled in Northampton as a law- 

yer; that he then bore the character of an able lawyer (374) 
and energetic collector and an honest and upright 

man ; but before entrusting the business to him he made dili- 
gent enquiry as to his standing and character at Memphis, 
and found it to be the same as when he lived in this State; 
that the bonds were endorsed to Mr. Peebles, who handed them 
to Mr. Blume immediately on his arrival in Tennessee. Pee- 
bles left this State in February, 1845; suit was instituted 
against Pipkin, which was duly matured to judgment and the 
money collected by Blume. Pipkin obtained an injunction to 
enjoin Blume from sending the money to the defendant, 
which was duly dissolved. As to the Drew Deberry bond, the 
defendant states that Drew was indebted to Allen Deberry, 
and the latter for the purpose of securing his debt purchased 
the land of John D. Deberry, and by a provision in the con- 
tract the debtor had a right to redeem at any time within 
twelve months, upon his debt being paid; that Mr. Blume 
took from J. D. Deberry an assignment of his right to re- 
deem; and the defendant, by the advice of his counsel and 
with the knowledge and assent of two of the plaintiffs, the only 
adults at that time, did redeem the land, which was after- 
wards sold by Mr. Blume, as his agent, part for cash and the 
balance in two annual payments, secured by bonds and carry- 
ing interest from the date. The cash payment, amounting to 
upwards of one thousand and one hundred dollars, was imme- 
diately remitted by Mr. Blume to the defendant. The an- 
swer further alleges that soon after he had sent on to Mr. 
Blume the bonds he held as executor he sent on other bonds 
to him for collection belonging to him individually, and that 
he has never received a cent upon them from Mr. Blume. 
The latter finally failed with a considerable portion of the 
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money due the estate of the testator in his hands, which has 
been lost. The answer further states that he made several 
trips to Tennessee upon the business, and repeatedly wrote 
to Mr. Blume to hasten the collections, who always replied 
that he could collect the money and would, immediately on 

doing so, remit it to him. 
(375) The answer is fully sustained by the proofs. Has 

the defendant been guilty of such negligence in the col- 
lection of the bonds in question as subjects him to the loss sus- 
tained? This is the sole question submitted. There is indeed 
no controversy about the facts. For what degree of negli- 
gence is an executor answerable? An executor, like other 
trustees, is not an insurer, nor to be held liable as such in tak- 
ing care of the assets which come to his hands, nor in collect- 
ing them. He is answerable only for that crassa negligentia, 
or gross neglect, which evidences mala fides. The estates of 
deceased persons are deeply concerned in the existence of 
such a principle. If an executor was put into the position of 
an insurer—answerable for any neglect, however slight—un- 
protected by an honest endeavor to perform his duties, hon- 
est and responsible men would rarely be found willing to 
incur the responsibility ; and those only would incur it who 
calculated the probable gain and loss. Beall v. Darden, 39 
N. C., 76; Freeman v. Cook, 41 N. C., 373. When the 
bonds in question came into the hands of the defendant the 
obligors had all left the State; John D. Deberry and Isaac 
Pipkin resided in Tennessee, one in Memphis and the other 
in a neighboring county. John D. Deberry was in questiona- 
ble circumstances and George Spiers insolvent and removed 
to parts unknown. It was the duty, then, of the defendant 
to make every prudent and reasonable effort to recover or 
secure the money due on the bonds. He was obliged either to 
go to Tennessee and take out letters testamentary there or to 
employ an agent, properly authorized, to bring suit there. 
He pursued the advice of his counsel and transferred the 
bonds by an endorsement to Mr. Peebles, who was well known 
to him and who was about to remove to Tennessee. Early in 
1845 the bonds were placed in the hands of Mr. Blume, a gen- 
tleman of high standing at the Memphis bar, and who had - 
been recommended to him by gentlemen whose opinions were 
entitled to his confidence, and at that time, it appears, he 
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was worthy of the trust. What more could the defendant 
have done towards the discharge of his duty? If he 

had gone to Memphis in the first instance and taken (376) 
out letters there he would have been obliged to put the 

bonds in the hands of a lawyer and trust in his vigilance and 
honesty in the transaction of the business. He could not re- 
main there; that the law did not require, and would have 
been attended with unnecessary expense to the estate. In 
this, then, there was no negligence of any kind. Was there 
any in the succeeding parts of the transaction? It is alleged 
that he suffered too long a time (three years) to elapse after 
the dissolution of the injunction obtained by Pipkin before 
he took the necessary steps to collect the money from Blume. 
Let it be remembered that he had every reason to put confi- 
dence in Blume; and to his repeated letters the answers were 
that he was using every exertion to collect the moneys due 
upon the different payments for the land, and that those pay- 
ments were upon a credit of one and two years, and that in 
the meantime he had received a remittance from Blume to an 
amount equal to that of both the bonds, as originally due 
upon them; and as to the Pipkin debt Blume did not inform 
hini of the dissolution of the injunction. 

We are not enquiring whether the defendant might not by 
greater diligence have collected the full sum due the estate 
of Henry Deberry, but whether he has acted in good faith. 
Taking into view the distance at which he lived from Mem- 
phis, where the money was to be collected, the high character 
of Mr. Blume as a lawyer and a man of business and integ- 
rity, the fact that the defendant had entrusted him with his 
own claims to collect, of which he has not received anything, 
and that he received no information that there was danger 
of Blume’s breaking until he had entirely failed, we have 
no hesitation in saying, not only that the defendant has not 
been guilty of gross neglect, but we are satisfied that through- 
out the business he has acted with good faith and has used 
every degree of vigilance which the law required. 

- It was objected in the argument here that there was no 
evidence in the case to show that Pipkin had enjoined Blume 
from sending the money collected out of him to the 
defendant. The real existence of such a record is (377) 
not the question before us, but whether the defendant 
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had such evidence as should have satisfied a reasonably pru- 
dent man that such was the fact. The answer states that 
the defendant had received a copy of the bill and had an- 
swered it, and the letters of Blume spoke of the suit, its 
progress and termination, The enquiry is not whether such a 
suit did exist, but whether the defendant had such proof as 
ought to have satisfied a reasonable man using ordinary dili- 
gence that such was the fact. We think the circumstances 
stated did so authorize him. 

The defendant has been guilty of no such negligence as 
ought to subject him to make good to the estate of his testa- 
tor the amount of the bonds or any part of them. We think 
he used the necessary diligence in their collection. 

The defendant must hand over the plaintiff the notes of 
Blume mentioned in the pleadings, and the latter, upon re- 
ceiving such notes, must execute to the defendant a release 
for the same. Each party must pay his own costs. 

PER CURIAM. Decree accordingly. 


Cited: Williamson v. Williams, 59 N. C., 66; Menden- 


hall v. Benbow, 84 N. C., 649; Patterson v. Wadsworth, 89 
N. C., 410; Syme,v. Badger, 92 N. C., 715; Halliburton v. 
Carson, 100 N. C., 108; Moore v. Eure, 101 N. C., 16; Gay 
v. Grant, Ib., 209; Pate v. Oliver, 104 N. C., 466. 





J. W. LOWE, Exr., v. THOMAS CARTER and wife and others. 


1. Where a testator, intending by his will to ratify and confirm parol 
gifts of slaves long before made to two of his sons, by a mistake 
describes the slaves that had been given to the one son as ,those 
given to the other, and vice versa, the Court will declare the testa- 
tor’s intention to have been according to the dispositions by the 
parol gifts. 


2. It is a general rule that where the name or description of a legatee is 
erroneous, and there is a reasonable doubt as to the person intended 
to be named or described, the mistake will not disappoint the be- 
quest. The same rule applies to the subject of the bequest. 


3. Where, in construing a will, in order to carry out the intention of the 
testator it becomes necessary to disregard the technical rules of 
grammar, the Court will do so. 
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4. The issue of a female slave born after the making of a will but before 
the death of the testator does not pass simply by a bequest of the 


mother. 
(378) 


5. Where there is a direction in a will for certain funds to be paid into 
the clerk’s office of a county court of another State for the benefit of 
certain infants, and there is no such county court in that State, but 
there is a.court of probate having charge of the estates of infants, 
the executor will be directed to pay into the office of the latter. 


6. A bequest “that personal property belonging to my estate to be sold 
and the proceeds divided,” etc., does not embrace the bonds, notes 
and accounts of the testator. 


7. Where there are outstanding trusts to be performed by an executor in 
respect of property bequeathed to one for life, and then over, it is 
the executor’s duty to give a special and not a general assent, and 
he may require a bond from the life tenant for the forthcoming of 
the property when the life estate falls in. 


8. Property directed to be sold and “the proceeds of said sale to be 
equally divided between the bodily heirs of my three daughters” 
(naming them) will be divided per stirpes. 


Cause removed from the Court of Equity of RocxincHam 
County. 

This bill was filed by the plaintiff, as the surviving executor 
of the will of Yancy Holman, praying the opinion and direc- 
tion of the Court as to certain bequests in the said will. 

The following clauses are set forth in the plaintiff’s bill as 
those that require consideration in the questions propounded 
to the Court, viz. : 

Item 2. I give and bequeath to Henry Newby, who mar- 
ried my daughter Nancy Holman, the sum of one dollar and 
no more. 

Item 3. I give and bequeath to Daniel Bryant, who mar- 
ried my daughter Susannah Holman, the sum of one dollar 
and no more, 

Item 4. I give and bequeath to Alexander Russell, who 
married my daughter Elizabeth Holman, one dollar and no 
more. 

Item 5. I give and bequeath to the widow of my son 
Yancey Holman one dollar and nothing more. 

Item 6. I give and bequeath to my son Thornton Holman 
the following negro slaves, to-wit, Sylvia and her four chil- 
dren, by name, Calvin, Bill, Alfred and Joshua, to- 
gether with her future increase; also one negro boy (379) 
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that I loaned him some years since, by the name of Henry, to 
him and his heirs absolutely forever. 

Item 7. I give and bequeath to my son Archer Holman 
the following negro slaves, to-wit, Lucy and her four children, 
by name, Missouri, Jinny, Norman and Cicero, together 
with her future increase; also one negro boy that I loaned 
him some years since, by the name of Jordan, to him and his 
heirs absolutely forever. 

Item 8. I loan to my daughter Sarah, wife of Thomas 
Carter, the following named negro slaves, that is, Peter and 
his wife Mary and their four children, viz., Ruth, Isabel, 
Frances and Elizabeth, and their increase; and at the death 
of the said Sarah Carter, then the aforesaid slaves, with their 
increase, descend to the bodily heirs of the said Sarah Car- 
ter, to be equally divided between them, share and share alike, 
to them and their heirs forever. 

Item 9. I loan to my daughter Catharine, wife of William 
King, the following named negro slaves, viz., Pleasant, Bart- 
let, John, Violet, Charlotte and Martha, and their increase; 
and at the death of the said Catharine King, then the afore- 
said slaves descend to the bodily heirs of the said Catharine 
King, to be equally divided between them, share and share 
alike, to them and their heirs absolutely forever. 

Item 10. It is my will and desire that the following negro 
slaves, to-wit, Anderson, Isaac, Juliet, Perry, Friday, Larina 
and Elva, shall be hired out in this section of the country by 
my executors, hereinafter named, for the benefit and use of 
the children of my daughter Elizabeth Russell, who married 
Alexander Russell, until the youngest of the said children 
shall arrive at the age of twenty-two years; and that my said 
grandchildren shall and may receive from time to time the 
proceeds of the hire of the said slaves as it may fall due and 
come into the hands of my said executors, and by them for- 
warded to the Clerk’s office of Lauderdale County, Alabama ; 
and by the County Court of said county to be distributed 

equally between all the children of the said Elizabeth 
(380) Russell, according to the discretion of the said Court, 
for the purpose of their better maintenance and educa- 
tion; and when the youngest of my said grandchildren shall 
arrive to the age of twenty-two years, then it is my will and 
desire that the said slaves shall be equally divided between 
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all my said grandchildren, share and share alike, to them and 
their heirs absolutely forever. 

Item 11. It is my will and desire that the slave Harriet 
and her child Cina be sold, as it is her request, to the highest 
bidder. 

Item 12. It is my will and desire that my tract of land 
lying and being in the County of Rockingham, on the waters 
of Little Rockhouse Creek, containing 346 acres, adjoining 
the lands of Reuben Johnson, etc., be sold to the highest bid- 
der, and the proceeds of said land be equally divided between 
my three grandchildren, viz., Yancy Carter, son of my daugh- 
ter Sarah Carter, Yancy King, son of my daughter Catharine 
King, and Yancy Russell, son of my daughter Elizabeth Rus- 
sell. 

Item 13. It is my desire that the personal property be- 
longing to my estate shall be sold, and the proceeds of the 
said sale be equally divided between the bodily heirs of my 
three daughters, viz., Elizabeth Russell, Sarah Carter and 
Catharine King. 

The tract of land on Rockhouse Creek was sold and the 
money distributed as directed. The executor made sale of 
the entire personal property, besides the slaves, as directed by 
item 13 of the will, amounting to $805, and also sold Harriet 
and her child Cina, as directed by item 11, for $1,000. The 
slaves mentioned in item 10 were hired out as therein di- 
rected. 

Of the slaves loaned to Sarah Carter, as mentioned in 
item 8, one of them, Mary, was delivered of a female child 
between the date of the will and the death of the testator. 
This child is named Nancy. The plaintiff asks the instruc 
tion of the Court whether this girl Nancy is included in the 
legacy to Sarah Carter or whether the same is undis- 
posed of by the testator’s will; and whether, if not (381) 
included in that legacy, this slave is to be sold under 
item 13 of the will and the proceeds divided among the chil- 
dren of Elizabeth Russell, Sarah Carter and Catharine King, 
or among all of the next of kin of the testator. 

The advice of the Court is also asked as to the mode of dis- 
tributing the fund raised under item 13; whether the chil- 
dren of Sarah Carter, Catharine King and Elizabeth Russell 
are to take this fund per stirpes or per capita; and whether 
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the division may be made in the lifetime of the mothers or 
must be postponed until their deaths, 

Besides the personal property which came into the hands 
of the executor, there were received by him bonds and ac- 
counts to considerable amount; and he submits whether the 
money raised from these sources shall be distributed under 
the said item 13 among the children of the three daughters or 
to the entire next of kin, 

He asks also to be informed as to the nature of his duties 
in the mode of disposing of the hires of the slaves for the bene- 
fit of Mrs. Russell’s children in Alabama. The nature of 
this enquiry is clearly stated in the opinion of the Court upon 
this point. 

He also asks the instruction of the Court as to his duty in 
assenting to the legacies to Mrs. Carter and Mrs. King, under 
items 8 and 9 of the will; whether they take the absolute 
property in the slaves mentioned in these items, thus making 
it proper to assent without qualification, or whether there be 
a limitation over to her children, and if so, in what manner 
he is to assent to the life-interest of the mothers. 

Some years before the death of the testator he made a parol 
gift and dlivered to his son Thornton the slaves Lucy and her 
four children, Missouri, Jinny, Norman and Cicero, and 
Jordan. Thornton took these slaves to Georgia, where he 
resides and where he still has them. Some years before his 
death the testator also gave by parol and delivered to his son 
Archer the slaves Sylvia and her four children, Calvin, Bill, 
Alfred and Joshua, also Henry, who took them to Mississippi 

and sold them. Afterwards, in the lifetime of the 
(382) testator, Archer Holman died without leaving chil- 

dren. By reference to items 6 and 7 of the will it will 
be seen that the slaves given formerly to Thornton are be- 
queathed to Archer, and vice versa, those heretofore given to 
Archer are bequeathed to Thornton, which the executor be- 
lieves was a mistake in the testator; the name of Thornton 
being used in item 6 where it was intended Archer’s name 
should be used, and the name of Archer being used in item 7 
where it was intended that Thornton’s name should be, and he 
believes that the mistake was that of the draftsman; but he 
asks the advice of the Court in relation to these bequests, 
whether he is to treat them literally, as written in the will, or 
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whether the Court will authorize him to pursue what he be- 
lieves was the testator’s intention in the premises; also whether 
the bequest to Archer failed by his death in the lifetime of 
the testator. 

Answers were filed by Thomas Carter and wife, and by 
the guardian of the infant next of kin, and judgments pro 
confesso were entered as to all the rest of the next of kin, 
they having been made parties to the bill. Replication to the 
answers. 

The cause was set down for hearing on the bill, answers, 
former orders and exhibit, and sent to this Court by consent. 


Fowle, for the plaintiff. 
Morehead, for the defendants. 


Nasu, C. J. The bill is filed by an executor to procure 
from the Court a construction of the will of Yancy Holman. 

We shall take up the items of the will in the order in which 
they were so lucidly arranged by the counsel of the plaintiff. 


Items 6 and 7 of the will are so connected by the facts 
that it is necessary to consider them together. We do not 
entirely concur in the view taken by the plaintiff’s counsel 
as to these items. The authorities cited by him, to-wit, 
Adams Eq., 172; Yates v. Cole, 54 N. C., 110, sustain 
his argument that the names of Thornton and Archer (383) 
cannot be transferred from the respective items in 
which they are used, each to the other. There is upon the 
face of this will no ambiguity ; but there is an ambiguity aris- 
ing out of extrinsic facts, and therefore parol evidence is 
allowed to explain it. Yancy Holman, the testator, had, some 
years before the making of his will, given by parol to his 
son Thornton Holman the negro woman Lucy and her four 
children, Missouri, Jinny, Norman and Cicero; and to his 
son Archer he had given, in the same way, the negro woman 
Sylvia and her four children, Calvin, Bill, Alfred and Joshua. 
In his will he just reversed them, bequeathing to Thornton 
the negroes formerly given to Archer, and to the latter the 
negroes formerly given to Thornton. When these facts are 
known (and they are admitted) it is at once manifest that a 
mistake was committed in the names of the respective legatees, 
or in the names of the negroes, as given by the will. No rea- 


357 





IN THE SUPREME COURT. [55 





LOWE o. CARTER. 








son has been assigned, nor can we imagine one, for this change 
of names in the will. If the will is to receive a literal con- 
struction Thornton loses the slaves originally given to him, 
and gets nothing by bequest, for he gets nothing by items 12 
and 13 of the will; the proceeds of the sale of the slaves 
therein mentioned, being given specially to other legatees. 
Now, it is evident it was not the intention of the testator thus 
to exclude Thornton from all interest in his estate, and we 
think there is enough on the face of the bequests to Thornton 
and Archer to show that it was the intention of the testator 
to confirm to them his previous gifts. It is a general rule 
that where the name or description of a legatee is erroneous, 
and there is reasonable doubt as to the person intended to be 
named or described, the mistake will not disappoint the be- 
quest. The error may be rectified and the true intent ascer- 
tained in two ways: First, by the context, and in some cases 
by parol testimony; thus an error in the name of the legatee 
may be obviated by the accessary of his description, as where 
a legacy is given “to my name-sake Thomas, second son of 

my brother,” and the brother had no son named 
(384) “Thomas,” but his second son is named William, the 

latter will take. Williams Exrs., 736. Ip the con- 
struction of a will the Court may enquire into every material 
fact relating to the person claiming an interest under the will. 
Both items 6 and 7 close in the same way, by a reference to 
previous gifts of slaves both to Thornton and Archer. It is 
true that in grammatical construction a relative is always 
applied to the next antecedent, and in these bequests the 
relative “that,” according to the rule, would apply to the 
negroes Henry and Jordan; but the Court, to carry out the 
obvious intentions of a testator, will, where necessary, disre- 
gard the technical rules of grammar and give the relative a 
more distant antecedent. Williams Exrs., 715. In this case 
we consider the relative as referring not only to the negroes 
Henry and Jordan but to the previous provisions of the item 
as coupled with the slaves previously mentioned. This con- 
struction is the true one. Apply this principle to the bequests 
in question: the slaves are designated by two descriptions; 
one, the names of the slaves; the other, an act of notoriety per- 
formed by the testator some time before, to-wit, the previous 
gifts. We have seen that if a legatee receives in a will two 
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descriptions, the one most certainly and accurately designating 
the individual will govern the construction. So in the subject 
of the bequests. In this case the subjects of the bequests are 
designated in two ways. Which shall we take as most indica- 
tive of the testator’s intention? The one, certainly, the least 
liable to mistake, The testator might have forgotten which 
family of negroes he had given to Thornton and which to 
Archer, but he could not have forgotten the facts of the pre 
vious gifts. We consider the previous gifts as facts much 
more to be relied on than the names of the negroes, and that 
in item 6 it was the intention of the testator to confirm the 
previous gifts made to Thornton and Archer, and that the 
former is entitled to hold under the will the slaves Lucy and 
her four children, Missouri, Jinny, Norman and Cicero. The 
bill states that Archer Holman carried the negroes given by 
the previous gift to him to Mississippi and there sold 

them, and died before the testator. The bequest to him (385) 
is a satisfaction of the previous gift. 

Mrs. Carter does not take a life-estate in Nancy, the off- 
spring of Mary. She was born after the making of the will 
and before the death of the testator. The word increase is not 
coupled with future ; she, therefore, did not pass to Mrs. Car- 
ter with her mother and the other children, but is included 
in item 13 and is to be sold. Cole v. Cole, 23 N. C., 460; 
Joiner v. Joiner, ante, 68. Nor did she pass to the children 
of Mrs. Carter under the terms “bodily heirs.” The rule in 
Shelly’s case has no application. Allen v. Pass, 20 N. C., 207. 

Clause 10 directs certain slaves, whose names are men- 
tioned, “to be hired out in that neighborhood until the young- 
est child of the testator’s daughter Elizabeth Russell arrives 
at age; and the hires in the meantime, as received by the 
executor, to be forwarded to the Clerk’s office of Lauderdale 
County, Alabama, and by the County Court of said county 
to be distributed equally between all the children of the said 
Elizabeth Russell, ete.” Mrs. Russell and her children, we 
presume, lived in Lauderdale County, Alabama, and the dis- 
tribution is to be made there. There are in Alabama no 
county courts, but they have what is called a probate court 
discharging some of the functions of our Courts of Pleas and 
Quarter Sessions; they have the appointment of guardians to 
infants, and a general superintendence over their estates. To 
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this Court, then, it is the duty of the executor to remit the 
hires of these negroes, and in so doing he may pay the hires to 
a duly appointed agent of the court of probate or may employ 
an agent of his own for that purpose. 

Item 13 embraces the proceeds of the sale of the personal 
property already made, to-wit, $805, the proceeds of the sale 
of Harriet and her child Cina, the proceeds of the sale of 
Nancy and all the choses in possession not otherwise disposed 
of. This clause does not embrace the bonds, notes and open 
accounts and money on hand at the time of the testator’s 

death, for the reason that the testator directs a sale 
(386) of the property embraced in it. They must be dis- 
tributed under the statnte of distributions, as they are 
not disposed of by the will. Pippi v. Ellison, 34 N. C., 61. 

The children of Elizabeth Russell, Sarah Carter and Cath- 
arine King take per stirpes and not per capita; that is, the 
children of each of the sisters take the place of their parent. 
Davidson v. Dallas, 14 Ves., 576, 2 Fearne, 92; Hill v. 
Spruall, 39 N. C., 244. 

Finally, the executor may distribute among the children 
as soon as he pleases, and need not wait for the deaths of their 
mothers. They have no interest in the matter. 

The executor has asked our direction as to his assent to the 
legacies. An unqualified assent by an executor to a bequest 
for life vests the title in remainder. Where, however, there 
are outstanding debts or trusts to be performed by the execu- 
tor he has a right to give a special, and not a general, assent, 
and ought in the latter case to insist that an inventory of the 
property be filed by the life-tenant, and also take a bond, with 
sureties, for the forthcoming of the property when the life- 
estate falls in. Ire. Exr., 257; Saunders v. Gatlin, 21 N. C., 
86; Cheshire v. Cheshire, 19 N. C., 254. 

PER CURIAM. Declare accordingly. 


Cited: Purcell v. Young, 52 N. C., 106; Miller v. Cherry, 
56 N. C., 30; Lea v. Brown, Ib., 150; Lockhart v. Lockhart, 
Ib., 206; Young v. Young, Ib., 220; Redding v. Allen, Ib., 
369; Lane v. Bennett, Ib., 394; Roper v. Roper, 58 N. C., 
17; Burgin v. Patton, 58 N. C., 427; Lee v. Baird, 132 N. C., 
766. 
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MATHEW WILDER and others v. JACOB STRICKLAND. 


Where the erection of a public mill is demanded by the necessities and 
convenience of the public, and will materially conduce to the advan- 
tage of the owner of the mill-seat, the possible result of some small 
and uncertain injuries to two of the adjacent proprietors of land by 
—— it and slightly affecting the health of their families was 
not deemed by the Court a sufficient ground to interfere by injunc- 
tion vad gery the work, especially as those proprietors would have 
a remedy at law if their fears should be realized. 


Tuts was a bill for an injunction to prevent the de- 
fendant from building a mill on Tar River, trans- (387) 
mitted from the Court of Equity of Nasu County. 

The bill was originally filed as an information in the name 
of the Attorney-General, on the relation of the plaintiffs, and 
as a bill of complaint, but subsequently was dismissed as to 
the Attorney-General, and is carried on in its other aspect. 

The plaintiffs allege in their bill that they each own and 
reside upon lands lying on the Tar River, in the County of 
Nash, and have been so residing for many years past; that 
the defendant Jacob Strickland has commenced erecting a 
grist and saw mill on that river about a mile below the resi- 
dences of the plaintiffs, and was just about commencing to 
build a dam across the river which would pond the water 
back upon the plaintiffs, and, as they believed, would cause 
much damage to their lands by overflowing them and by 
saturating them with water, so as to render them unfit for 
cultivation ; that the pond of water thus raised would, as they 
believed, destroy the health of their families, impair the values 
of their estates, and finally compel them to remove. They 
further allege that there is no necessity for the proposed mill ; 
that there is already a very good one a short distance off, and 
that this structure is not desired by the neighborhood ; so far 
from that, they say the community there are strongly opposed 
to its erection. The prayer of the bill is for an injunction to 
restrain the building of the proposed mill. The injunction 
had issued by an order of the Judge at Chambers, and has 
been since pending. There was a prayer also for general 
relief. 

The answer of the defendant denied the allegations as to 
injuries to the lands of the plaintiffs and the health of their 
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families, and denied that the neighboring community was op- 
posed to the proposed work; asserting its great necessity and 
convenience to the public, and that it was greatly desired by 
the neighbors. The answer also stated that the proposed mill 
was intended as a substitute for an old one which defendant 
owned on another stream, about a quarter of a mile off, which 
was very insufficient and unsatisfactory to the public, 
(388) and much more injurious to the health of the commu- 
nity than the intended mill could possibly prove, and 
which it was his intention to pull down as soon as the new one 
was finished. 
There were replication to the answer, commissions and 
proofs, and the cause being set down for hearing was sent to 
this Court by consent. 


Miller and Cantwell, for the plaintiffs. 
Moore, for the defendant. 


Nasu, C.J. The bill is filed to enjoin the defendant from 
erecting a mill, upon the allegation that it will cause much 
damage to the lands of the plaintiffs by rendering them of no 
value for cultivation where they are cleared, and destroying 
the timber and other growth where they are not cleared, and 
they fear will destroy the health of their families. The 
defendant admits he is about to erect a public mill at the 
place designated ; that the site is a very favorable one for such 
an establishment. He denies that it will overflow or render 
sobby and unfit for cultivation any part of the lands of the 
plaintiffs, and denies that it will render the families in the 
neighborhood unhealthy. The plaintiffs further allege that a 
large majority of the neighbors are against the erection of the 
mill. This is denied by the defendant. The answer further 
states that the defendant is the owner of a mill on Turkey 
Creek, which is not more than half a mile from his new 
site and which has a more extensive pond than the contem- 
plated mill will have; and that it is the opinion of a number 
of the neighbors that the pulling down of the old mill, which 
the defendant intends to do as soon as the new one is erected, 
and the erection of a new one will be more useful to the 
neighborhood and less injurious to the health of it than the old 
one, 
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The controversy is a matter of evidence. To the testimony, 
then. Does the plaintiffs’ proof sustain their bill? Many 
depositions have been taken on both sides. We will examine 
the testimony of the plaintiffs first. 

H. H. Bryant testifies that the old mill is a wet- 
weather mill, and that in the summer months it cannot (389) 
make flour or saw. 

Dr. Drake is of opinion that the breaking up of the old 
mill will prove beneficial to the health of the neighborhood. 

Dr. Matthews knows the river, and judging by his eye 
thinks a six-foot dam would so raise the water in the river 
as to prevent the plaintiff Wilder from clearing a valuable 
piece of land containing forty or fifty acres, and would likely 
produce disease in his familv. 

Mr. Morgan never leveled the ground, but judging by 
his eye thinks a six-foot dam would back the water up two 
or three branches on Wilder’s land so as probably to over- 
flow some of the low places, covering how much land he does 
not know; and that the pond might injure the health of 
Wilder’s family; and that it is difficult at times to get meal 
from the old mill. 

Mr. Cone agrees with Mr. Morgan as to the overflowing of 
the low places in the guts and branches, and as to getting 
meal; there was a difficulty at times at the old mill, and he 
thinks a new mill is necessary to supply the neighborhood. 

Dr. Mann thinks it probable that in the year 1846 the 
families of Williams and Strickland were made sickly by the 
old pond. He further states that the old mill cannot supply 
the neighborhood and the proposed mill on the river is 
necessary and will prove a great convenience to the neighbors, 
there not being a constantly grinding mill for about eighteen 
miles above it. 

Mr. Taylor does not think a six-foot dam will pond the 
water back on the lands of the plaintiffs. 

James Strickland, son of the plaintiff Zadock Strickland 
and son-in-law to the plaintiff Wilder, thinks a six-foot dam 
would throw the water up the guts and ravines, and effectually 
prevent the draining of portions of the low-grounds of Wilder 
and Strickland, and thinks it would injure the health of their 
families. Has never known a dam across Tar River to pro- 
duce sickness. 

363 








IN THE SUPREME COURT. [55 





WILDER v. STRICKLAND. 





Reddin Strickland, another son of plaintiff Strickland, 
thinks as his brother does as to the river dam’s pro- 
(390) ducing sickness in the families of his father and 
Wilder, and that it would injure about fifty acres of 

the land of each. 

Condary O. Strickland, another son of the plaintiff Strick- 
land, agrees with his brothers as to the probable effect of the 
dam upon the health of the families of Wilder and his father, 
and thinks about eight or ten acres of the land of both Wilder 
and his father would be covered by the water. 

William Wilder, a relative, thinks the dam would sob a 
great deal of the land of the plaintiffs, but does not think it 
would cover any. 

This is the evidence of the plaintiffs. Does it sustain the 
allegations of their bill? We think it does not. It is true 
that the river dam may, and no doubt will, pond the water 
back into the guts and ravines on the lands of the plaintiffs 
to the extent of eight or ten acres on each, as stated by C. O. 
Strickland ; but the last witness, Wm. Wilder, and the witness 
Taylor do not think it will cover any of their land. The first 
allegation of the bill is not sustained. As to the second, re- 
lating to the effect of the river dam upon the health of the 
neighborhood, the physicians who were examined testified as to 
the origin and effect of malaria in producing disease. None 
of them, however, testified that the river dam would produce 
disease. It might or it might not. Even the sons of the 
plaintiff Strickland do not say it will, but they think it will. 
This allegation is not sustained. 

As to the allegation that the neighbors are in general op- 
posed to the erection of the proposed mill, there is no evidence 
on the part of the plaintiffs; but there is, from his own wit- 
nesses, sufficient evidence to show that the mill contemplated 
by the defendant is required not only by the convenience of 
the neighborhood but by their necessities. The old mill is a 
wet-weather mill, and it is often impossible in the summer- 
time to get even meal from it, and it cannot at those times 
make flour or saw. Every one who depends upon a wet- 
weather mill knows the inconvenience to which they are often 

exposed in sending to a distant river mill. In this case 
(391) Dr. Mann, a witness of the plaintiffs, states that the 
contemplated mill is required not only by the necessi- 
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ties of the neighborhood but by its convenience, as there is 
no mill on the river above it for upwards of eighteen miles. 

Considering the proofs offered by the plaintiffs as not sus- 
taining the allegations of the bill, we have not brought for- 
ward in detail the proofs of the defendant. They, however, 
fully sustain the defence that the contemplated mill will 
neither injure the health of the families of the plaintiffs nor 
cause such an injury to their lands as will justify the Court 
in denying to the neighborhood the convenience of a public 
mill which will grind all the year. His proofs also show that 
if the river mill shall prove injurious to the health of the 
families of the plaintiffs it will not be as much so as is the old 
pond which he intends to dispense with as soon as the new 
mill is erected. If upon such evidence as is offered by the 
plaintiffs the courts will interfere to restrain the building of 
a mill it must be built in a wilderness where there is no one 
to be injured either in health or property, for it must needs 
be that in a thickly settled neighborhood some one must be 
injured in one way or the other. We are satisfied, too, from 
the testimony of the defendant that not only is such a mill 
required by the necessities and convenience of the neighbor- 
hood but a very large portion of it desires its erection. It is 
not every slight or doubtful injury that will justify the Court 
in exerting their extraordinary power of injunction in re- 
straining a man from using his property as his interest may 
demand, when the benefit of such user is mutual to the pub- 
lic and to the owner. 

Should the fears, rea] or assumed, of the plaintiffs as to the 
effects of the proposed mill upon the health of their respect- 
ive families be realized they will not be without redress. The 
courts of law will be open to them, and they will go into 
them with more grace, having by these proceedings put the 
defendant on his guard. 

PER CURIAM. Bill dismissed with costs. 


Cited: Privett v. Whitaker, 73 N. C., 556; Dorsey v. Allen, 
85 N. C., 363; Walton v. Mills, 86 N. C., 283. 
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(392) 
ELIZABETH COBLE v. JOHN COBLE. 


To entitle the wife to divorce a@ mensa et thoro it is not necessary that 
the indignities complained of as rendering her conditon intolerable 
and her life burdensome should be a striking or even touching of the 
body, but foul and injurious accusations, often repeated, with a 
withdrawal of all intercourse, refusing to bed with his wife, and a 
denial that she is his wife, with threats against her life, are suffi- 
cient indignities to entitle the wife to this relief. 


Perrtirion for divorce, from the Court of Equity of Ana- 
MANCE County. 

The petition alleges that plaintiff and defendant intermar- 
ried about twenty-four years ago; that some four years after 
the marriage the defendant, being of jealous temperament, 
charged plaintiff with infidelity to him, which was untrue; 
that she endeavored by kindness to eradicate this jealousy 
from his mind, and for some time thought she had done so, 
but that in 1852 it appeared anew; about that time the de- 
fendant, upon the most frivolous and groundless pretences, 
began to accuse her of an improper intimacy with one Dr. 

, a young man who had lived for two years with defend- 
ant and the petitioner; that he perpetually harassed her with 
these painful accusations, and manifested by his language and 
conduct contempt and hatred towards her; that the young 
man spoken of left the house, but his absence wrought no 
change whatever in defendant’s conduct ; that he continued his 
cruel treatment ; refused to recognize her as his wife and to bed 
with her, and withdrew himself from her society; that her 
friends, sympathizing with her, endeavored to bring about a 
reconciliation, but he repelled all approaches of this sort, and 
on one occasion told her father, who was thus interposing in 
her behalf, that “he had lead in his gun and would have 
satisfaction”; that thus finding her life with the defendant 
intolerable and burdensome, and apprehensive of personal vio- 
lence, she left his house and has since resided with her father 
and friends, and has been maintained and supported by their 
kindness; that defendant refuses all offers on the part of 

the plaintiff to return to his house or to make any pro- 
(393) vision for her. When applied to to that effect his an- 

swer was that he would give her nothing except what 
she could get by law. 
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The petition sets forth that just before filing the petition 
she went to defendant’s house with two of her friends, whom 
she procured to intercede with him, but he again refused to 
live with her; that she had carried some clothing with her 
and placed it in one of the rooms of the house, from which 
defendant had it removed, and locked the room and the other 
rooms of the house, and left home. 

The plaintiff alleges that the defendant is selling off his 
property and preparing to remove out of the State. 

The prayer of the bill is for a divorce from bed and board 
and for alimony, and for a writ to restrain the defendant from 
removing his property beyond the jurisdiction of the State, 
also for general relief. 

The defendant filed a general demurrer, and the cause being 
set down for argument on the demurrer, was sent to this Court 
by consent. 


Norwood, for the plaintiff. 
No counsel for the defendant. 


Battier, J. The bill is filed for the purpose of obtaining 
a divorce a mensa et thoro, and also for alimony, under 
chap. 39, sec. 3, Rev. Stat. The defendant has put in a gen- 
eral demurrer, which must be overruled if there be any part 
of the bill upon which the plaintiff is entitled to relief. 
Adams Eq., 335; I Dan. Ch. Prac., 538, 540. Harp v. Earp, 
54 N. C., 239. 

The third section of the act referred to specifies several dis- 
tinct things, the doing of either of which by a husband will 
entitle his wife to a partial divorce and to alimony. If he 
“shall abandon his family, or maliciously turn his wife out 
of doors, or by cruel and barbarous treatment endanger her 
life, or offer such indignities to her person as to render her 
condition intolerable or her life burdensome,” the law de- 
clares that he has so far forfeited his marital rights 
that his wife may, if she desires it, have a separate (394) 
bed and board and claim a separate maintenance out 
of his estate. In order to obtain this, sec. 5 of the same act 
provides that she must exhibit a petition or bill either in a 
superior court of law or a court of equity, in which she must 
set forth “particularly and specially the causes of complaint,” 
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which, according to another section, must have existed six 
months prior to the filing of her petition or bill. Sec. 8 of 
the corresponding chapter of the Revised Code dispenses 
with the six months prior existence of the causes of complaint 
when the husband is removing or about to remove his effects 
from the State; but as the bill in this case was filed before 
that Code went into operation, it is governed by the provis- 
ions of the Revised Statutes. 

We have now to enquire whether the plaintiff has in her 
bill set forth sufficient causes of complaint to entitle her to 
relief under either clause of the act. She charges that her 
husband, upon the most frivolous and groundless pretences, 
accused her of a criminal intimacy with a young physician 
who boarded in the family, and manifested by his language 
and conduct contempt and hatred for her; that the young 
gentleman left their house, but his absence produced no favor- 
able change in the demeanor of her husband towards her; 
that he declared she was no longer his wife, and refused to 
sleep in the same bed with her; that her friends attempted to 
interpose and bring about a better state of feeling and con- 
duct on the part of her husband towards her; that he was 
inexorable, positively and cruelly rejecting every proposal for 
a reconciliation, and on one occasion said to her father, who 
was endeavoring to interpose his good offices, that “he had 
lead in his gun and would have satisfaction.” She then states 
that finding her life with her husband burdensome and intol- 
erable she had left him and gone to live with her father and 
friends, by whose bounty and kindness she had since been 
supported and maintained ; that she had offered to return to 
her husband, but he had rejected all her advances; and that 

on a recent occasion she had gone, in company with 

(395) two of her friends, to his house with some of her 
clothes and put them in a room, and that he had 
caused them to be removed, locked the house and left home. 
This latter cireumstance we cannot take into consideration, 
because it occurred less than six months before the filing of 
the bill. That, however, is not of much consequence, as we 
are satisfied that the other allegations are abundantly suff- 
cient to bring her ease within the operation of the clause 
which entitles her to relief for such indignities offered to her 
person as to render her condition intolerable or life burden- 
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some. What is an indignity to the person? “Indignity” is 
defined by Mr. Webster to be “unmerited, contemptuous con- 
duct towards another; any action towards another which 
manifests contempt for him; contumely ; incivility, or injury 
accompanied with insult.” It is manifest from this defini- 
tion that an indignity to the person may be offered without 
striking the body or even touching it in a rude and offensive 
manner, Contumelious words, especially when accompanied 
with a contemptuous demeanor towards a person, may amount 
to an indignity which would be felt by a sensitive mind with 
far keener anguish than would be inflicted by a blow. And 
what to a virtuous woman can be more contumelious than a 
charge made by her husband of infidelity to her marriage 
vow! What greater incivility or injury than his refusal to 
recognize her as his wife, and his rejection of her from his 
bed? What greater manifestation of hatred and contempt 
than to threaten her with deadly violence? We are satisfied 
that an indignity to her person may be offered without any 
unlawful interference with her body, which indeed seems to 
be provided against by the clause which protects her from 
such “cruel and barbarous treatment as may endanger her 
life.” We are satisfied further that those allegations of the 
bill upon which we have commented fully make out the charge 
of offering such indignities to her person as to make her con- 
dition intolerable or her life burdensome, if indeed they do 
not make out another charge of maliciously turning her out 
of doors. Upon the latter, though, it is unnecessary 

for us to express an opinion, as the former is sufficient (396) 
to entitle her to all the relief which she seeks. 

The demurrer must be overruled, with costs, and the de- 
fendant ordered to answer; and to that end the cause must be 
remanded to the Court from which it was sent. 

PER CURIAM. Decree accordingly. 


Cited: Everton v. Everton, 50 N. C., 209; Erwin v. Erwin, 
57 N. C., 84; Taylor v. Taylor, 76 N. C., 436; White v. 
White, 84 N. C., 344; Jackson v. Jackson, 105 N. C., 439; 
Green v. Green, 131 N. C., 535. 
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THE STATE, to the use of the Public Treasurer, v. WILLIAM D. 
PETWAY. 


The act of 1854 (Rev. Code, ch. 99, sec. 20) imposing a tax on the divi- 
dends of individual holders of bank stock is not unconstitutional. 


CausE removed from the Court of Equity of Ep@zcomssr 
County. 

The bill alleges the incorporation of the Commercial Bank 
of Wilmington, its organization, the subscription by the de- 
fendant for fifty shares of the capital stock, the declaration of 
dividends by the bank of six per cent. in favor of the stock- 
holders at one time, to-wit, in August, 1854, and five per cent. 
in their favor at another time, to-wit, in February, 1855, 
making the sum of $550, which was duly paid to the defend- 
ant on his fifty shares previously to the first day of April, 
1855; and that by virtue of the act of Assembly passed in the 
year 1854, concerning the Revenue, the defendant is liable to 
pay on account of the said dividends a tax of three cents on 
every dollar of the same, but that the same has not been paid 
nor listed to be paid, and plaintiff is informed that the defend- 
ant denies the plaintiff’s right to collect the same. 

The prayer of the bill is that the defendant may answer 
and discover the number of shares owned by him in the said 
bank, the amount of dividends received by him within the 
year next preceding 1 April, 1855, and not before that time 
listed by him for taxation, and for a decree that defendant 

pay, ete. 
(397) The defendant filed a general demurrer. Joinder 
in demurrer. 

The cause was set down for argument on the bill and de- 
murrer, and sent to this Court by consent. 


Attorney-General, for the plaintiff. 


Moore, for the defendant, argued as follows: 

The question arises under the act of 1846, ch. 4, sec. 12, 
p. 17, which provides that “the president or cashier shall pay 
into the treasury of the State twenty-five cents on each share 
of capital stock subscribed and paid for, and the first payment 
of the tax shall be made twelve months after the bank shall 
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have commenced operations”; and section 20, chapter 99, 
Revised Code, which imposes a tax of three cents on the dollar 
of all bank dividends. 

The question is: “Was it within the constitutional compe- 
tency of the Legislature to impose a tax on the dividends of 
the bank ?” 

It is contended by the defendant that the tax imposed by 
the charter exempts the bank and the stockholders from any 
additional tax, not in words, but by a fair interpretation of 
the charter, according to the understanding of the parties in 
the offer and acceptance of the charter. 

It may be useful to our purpose to look at similar provisions 
in the several charters of our banks and other corporations. 

In the renewed charter of the C. F. Bank of 1833, 2 R. S., 
s. 11, p. 50, the provision is “a tax of twenty-five cents on 
each share of stock owned by individuals in the bank shall 
be annually paid into the treasury of the State,” ete. ; “and 
the said bank shall not be liable to any further tax.” 

The provision in the Bank of the State of North Carolina, 
of the same year, 2 R. S., s. 13, p. 61, is “each share owned 
by individuals shall be subject to an annual tax of twenty-five 
cents, and no more, which shall be reserved out of the profits 
as they accrue,” ete. The Fayetteville Bank, chartered in 
1848, is taxed in the same language as the Commercial Bank ; 
so is the Bank of Washington, chartered in 1850; the 
Bank of Yanceyville, chartered in 1852; the Bank of (398) 
Charlotte, in 1852, and the Farmers Bank, in the same 
year, 

The property of such a corporation and the members has, 
by refinement, been divided into several species. 1. The 
franchise, or privilege of association for a common purpose. 
2. The stock of the corporation. 3. The shares of the mem- 
bers. 4. The dividends. And a tax, it may be, on one, is 
not by necessary implication a tax on any other. And so it 
may be held that the dividends under the C. F. charter were 
not exempted from taxation, and that all the security against 
further imposition in the charter of the Bank of the State is 
confined to the shares of individuals, and that the three other 
properties are exposed, without limit, to the legislative will. 

By the charter of the W. and Raleigh Railroad Co., 2 R. S., 

p. 342, s, 19, the property of the company and shares therein 
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“are exempt from taxation.” Literally construed, the charter 
exposes to tax the dividend and franchise, 

The charter of the Raleigh and G. Railroad Co., 1850, 
p. 254, s. 8, exempts from taxation the radroad, engines, cars 
and profits, for fifteen years. By this mode of interpretation 
the franchise and shares are exposed to taxation. 

The history of the times, as to the railroads, forbids this 
construction. At this day all will admit that the faith of the 
State, as understood to be pledged at the time, would be 
grossly violated by an impost on the franchise or dividends of 
either corporation. 

In the construction of charters the position is not infre- 
quently met with that im grants by the public nothing passes 
by implication. Charles River Bridge v. Warren Bridge, 11 
Pet., 420. Nothing “is surrendered unless the intention to 
surrender is manifested by words too plain to be mistaken.” 
Ins. Co. v. Debolt, 16 How., 435 (per Taney). 

It is submitted that a more reasonable and just rule is laid 
down in United States v. Arredondo, 6 Pet., 740. “The 
words of a grant are always construed according to the inten- 

tion of the parties as manifested in the grant by its 
(399) terms, or by the reasonable and necessary implication 

to be deduced from the situation of the parties, and of 
the thing granted, its nature and use.” This was said of a 
grant by the public. The Constitution of the United States 
is a grant by sovereigns. This ought to be “construed accord- 
ing to the sense of the terms and the intention of the parties.” 
When there is doubt or ambiguity arising from the words, or 
from other sources, interpretation has its proper place. 
“There may be obscurity as to the meaning from the doubtful 
character of the words used, or from other clauses in the same 
instrument, or from an incongruity or repugnancy between 
the words and the apparent intention derived from the whole 
structure of the instrument or its avowed object. In all such 
cases interpretation becomes indisperisable.” 1 Story on 
Constitution, ss. 400, 401, et seq. 

Now, where it is provided, as in the charter of the Cape 
Fear Bank, that a tax of twenty-five cents shall be laid on the 
share, and that “the bank shall not be liable for any further 
tax”; and, as in the charter of the Bank of the State, that 
“the share shall be taxed twenty-five cents and no more,” of 
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what efficacy can these restrictions be if the other properties 
of the bank and the members may be taxed ad libitum? The 
restriction is valueless, yet no one will doubt that it was in- 
serted to exhaust the taxing power. 

This view of such cases secured a liberal interpretation in 
the case of Gordon v. The Appeal Tax Court, 3 How., 145-6, 
and Bank v. Edwards, 27 N. C., 516; and these cases fully 
sustain the rules of interpretation announced by the Court in 
United States v. Arredondo, and Mr. Justice Story in his 
work on the Constitution. 

For the Commercial Bank it is insisted that, between the 
public and the company the tax to be paid was a subject- 
matter of contract, and that they negotiated and agreed on 
the amount. It was not intended to be a bonus, which is a 
premium paid at the inception, or in instalments, as the price 
in case of land sales, but was, as it is called, a tax, in the 
legitimate sense of the term. It is to be paid, whether 
there be profits or not; and it is submitted that, unless (400) 
it was the tax agreed upon between the parties, it was ~ 
most unreasonable to have fixed the amount. The charter is, 
in substance, a proposal by the public to this effect: that, 
for and in consideration, that the company will do this and 
that thing; moreover, will pay an annual tax of twenty-five 
cents, the company shall have liberty to do thus and so; and 
that, when the company accepts the offer, it is equivalent to a 
pledge that no more tax shall be laid. 

If the charter admit of this interpretation, the taxing 
power is exhausted ; for, as already shown, it would have been 
idle to have offered the terms as to a tax on the share, and 
assigned it a limit, if the public intended to reserve the power 
of taxing ad libitum all the other properties of the bank and 
its members. In Bank v. Billings, Pet., 514, it seems to be 
conceded in many parts of the opinion that if the amount of 
tax be in the contemplation of the contracting parties, and 
they fix that amount, it will be the contract on this subject, 
although no words of further exemption be used. 

The tax was the same on all the banks chartered before and 
after the State first undertook to raise revenue from the profits 
of money-dealing. Although the tax was laid on the share, 
every stockholder, as well as the public, expected it to be paid 
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out of the profits; and in contemplation it was expected to be 
a tax on the profits. 

In like manner, there are provisions in the Farmers Bank, 
Bank of Charlotte, and the Commercial Bank, that they shall 
not issue bills of less denomination than three dollars. Now, 
may the public restrain them to issue nothing less than five 
dollars? If the Legislature cannot do this, it is only because 
the denomination of the bill was the subject-matter of con- 
tract. But undoubtedly the Legislature has the same power 
to alter the limit as to the size of the bills as they have to 
advance the tax. Shall we say that the Legislature may limit 
the denomination to a higher figure? If so, there is not a 

capitalist who has so understood the charter. 
(401) Both the tax and the denomination of the bills are 
supposed to be matters of great interest to the capital- 
ist, and constitute his inducements to vest his capital. This 
view is strongly advanced by the Court in Bank v. Knoof, 16 
How., at from page 380 to 402. 

A contract made for a specific tax is binding. “This tax 
continues, although all other banks should be exempted from 
taxation.” Page 389. 

In the case of the Ohio Life and Trust Company there was 
no specific tax imposed in the charter. See p. 433-4. Bank 
v. Knoof did not present the question whether the State may 
augment a specific tax; and the reasoning of the Court is 
adverse to the position. 

The case of Gordon v. Appeal Tax Court, 3 How., 133, 
decided in 1844, is the only one which is alleged to be 
opposed to the claim of exemption from further tax on the 
Commercial Bank of Wilmington. The facts of the case are 
stated at length in the reported case; and, so far as they affect 
the case before the Court, do not oppose the position assumed 
by the defendant. There were two persons claiming exemp- 
tion: Gordon, under the act of 1821, and Cheston, under the 
act of 1835. The Court sustained the exemption claimed by 
Gordon, and denied it to Cheston. The bank in which Ches- 
ton was a stockholder was incorporated by act of December, 
1835 (p. 136). It was required to pay a bonus, ete. During 
the same session, and in the same month (December), a gen- 
eral law was enacted in regard to banks, embracing banks pre- 
viously as well as subsequently chartered, which, by section 3, 
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enacted that all banks should be taxable, and that the exemp- 
tion theretofore granted, by’ act of 1821, should limit the taxa- 
tion only on the franchises. See page 136. 

This act, enacted at the same session, went out to the public 
with the charter, and was a clear legislative declaration of a 
purpose to consider stock, ete., a different property from a 
franchise ; and, in fact, was a declaration that the tax imposed 
in the charter in which Cheston was a stockholder was not 
intended to exhaust the taxing power. Doubtless be- 
fore a share of stock was taken these two acts, consti- (402) 
tuting the chapter of one session, were before the pub- 
lic. So that the case, properly understood, is with the defend- 
ant, and renders consistent the decision in this case, with the 
reasoning of the Court in the cases before cited of Bank v. 
Knoof, decided in 1853, and Providence Bank, in 1830. 
Doubtless the subscribers in the Farmers and Planters Bank 
understood the extent of the exemption to be precisely as the 
Court held it to be. 

With us this supposition is admissible as to the subscribers 
in the Commercial Bank, for we know that in the estimation 
of capitalists the tax was regarded as fixed, and that the char- 
ter, on whatever subject it spoke, contained the unalterable 
terms on which the capitalist could rely in making up hie 
mind to become a corporator. 

The sense in which the sovereign speaks constitutes the 
meaning of his language, and it would, in substance and 
effect, make the State to repudiate her engagements to give to 
her language, although susceptible of it, a meaning in which 
she neither intended to be nor was understood. 

No bank could be established in the State with a reserva- 
tion of the power of unlimited taxation. Jere there would 
be no guard against destruction, because, there being no con- 
stitutional requirement for a uniformity of taxation, a few 
classes of subjects may be selected for raising the entire reve- 
nue; and we know that banks would be placed in front of 
the heaviest exactions. The present Bank of the State re- 
jected the late charter on that ground. And it is but in very 
modern times, as the necessity for increased taxes has sprung 
upon us, that financiers have multiplied the properties of a 
bank in order to find sources of revenue. A bank is the only 
being whose every property is deemed the fit subject of taxa- 
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tion. When trades are taxed the profits are excused. No 
one thinks of taxing the occupation of the farmer, his land 
and his profits. To tax a franchise is to tax the profits; to 
tax bank capital is to tax the profits; a tax on individual 
shares is a tax on the profits. All is a tax on the profits but 

in one case, and that is when none are made. A tax 
(403) on the capital, with an exemption of all further tax 

on the capital, is, in judicial refinement, a mere mock- 
ery. Formerly it meant something, but now it would be a 
mere trick of the sovereign to allure and deceive. 

If such construction is made applicable to banks already 
chartered, both as to the tax and denomination of the notes, 
the people are deceived. Will it be answered? Appeal to 
the Legislature. This admits the error of construction; that 
is, that the language does not embrace the contract. 

The distinction is admitted between what is of the contract 
and what is not. A corporation enjoys many privileges which 
are not the subject of the contract, merely because they are 
tolerated. All these are fit subjects for legislative control: 
as if three are incorporated for ten years, with a capital to 
buy and sell liquors. If there is no law restraining the 
measure of retail, the corporation may sell by the gill, but 
assuredly this toleration is no part of the contract; and the 
sovereign may well abate the nuisance of retailing, and limit 
the quantity to a quart. But if the charter should provide 
that the company should not sell Jess than a quart, is not this 
an implied grant to sell by that measure? So of the size of 
the bills, and so of the tax; because, as is said in the case of 
the Providence Bank, the subjects were a matter of bargain 
and contract. 


Barriz, J. The act which incorporates “the president 
and directors of the Commercial Bank of Wilmington” (act 
of 1846, ch. 4), after conferring upon it the usual powers, 
privileges and immunities of a bank, with a capital stock of 
$300,000, provides, in section 12, “that the president or 
cashier of said bank shall annually pay into the treasury of 
the State twenty-five cenis on each share of said capital stock 
which may have been subscribed for and paid in, and the first 
payment of said tax shall be made twelve months after the 
said bank shall have commenced operations.” The Revised 
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Code, ch. 99, sec. 20, imposes a tax of three cents upon every 
dollar more than six dollars of net dividend or profit 

upon money vested “‘in stocks of any kind, or in shares (404) 
of any incorporated or trading company, whether in or 

out of the State; and herein shall be included all bank divi- 
dends, bonds and certificates of debt of any other State or 
country, or of any public corporation created by this or any 
other State.” 

The question presented by the pleadings in this case is: 
whether the Legislature had the power, after the reservation 
of twenty-five cents on each share of the actual capital stock 
of the bank, to impose an additional tax on the dividends 
received by the individual stockholders. 

The counsel for the defendant contends that it had not, and 
his argument is: that the grant by the Legislature of the bank 
charter created a contract between the State and the corpora- 
tion; that, by a fair construction, one term of that contract 
was that the bank should pay into the public treasury twenty- 
five cents on each share of its actual capital stock, in con- 
sideration of which no other or further tax should ever be 
imposed upon it or upon the dividends or profits of any of the 
individual members who composed it; and that the Constitu- 
tion of the United States prohibits the State from passing any 
law to impair the obligation of the contract or of any essential 
part of it. 

We admit that the grant by the Legislature of a charter to 
a banking corporation creates a contract between the State 
and the corporation which brings it under the protection of 
the Constitution of the United States. This conservative 
principle has been repeatedly recognized by this Court in 
decisions of which it is necessary to refer only to the cases of 
Mills v. Williams, 33 N. C., 558; State v. Matthews, 48 
N. C., 451. The same protection which is extended to the 
whole contract must be extended to every essential part of it; 
and if it be a term of the contract that the State shall not 
impose any other tax upon the capital stock of the bank or 
upon the dividends or profits of the stockholders than that 
which is expressly mentioned in the charter, then we freely 
admit that the clause of the Revenue Act to which we 
have referred is inoperative in its application to the (405) 
holders of stock in the Commercial Bank of Wilming- 
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ton. The question, then, ceases to be one of constitutional 
power and becomes one of construction merely. The question 
which has been thus presented has in late years been so often 
the subject of discussion and decision in the Supreme Court of 
the United States and in the Courts of the several States that 
it would be a work of supererogation to go into an extended 
argument upon it. We shall confine ourselves to a brief 
enunciation of the principles upon which our judgment in 
the present case is founded. 

It is now a well-settled rule of construction that “the grant 
of privileges and exemptions to a corporation are strictly con- 
strued against the corporation and in favor of the public. 
Nothing passes but what is granted in clear and explicit 
terms. And neither the right of taxation nor any other 
power of sovereignty which the community have an interest in 
preserving undiminished will be held to be surrendered, unless 
the intention to surrender is manifested in words too plain to 
be mistaken.” Insurance Co. v. Debolt, 16 How. (U. S.), 
435; Billings v. Bank, 4 Pet., 561; Charles River Bridge v. 
Warren Bridge, 11 Pet., 545. It cannot be denied that the 
taxing power is one of the highest and most important attrib- 
utes of sovereignty. It is essential to the establishment and 
the continued existence of the government. Without it, all 
political institutions would be dissolved, the social fabric 
would be broken up, and civilization would relapse into bar- 
barism. No government can, then, divest itself, altogether, 
of a power which is essential to its existence; it cannot com- 
mit political suicide; but it is conceded that it may, by con- 
tract for an adequate consideration, bind itself, for a longer 
or shorter period, not to exercise its taxing power at all, or 
not. beyond a certain extent, upon certain persons or things. 
This is, however, often a dangerous restriction upon its power, 
because the necessities of the government cannot always be 

foreseen. In the changes and chances of time and 
(406) things, those who have charge of the administration 

may have need of al] the possible resources of the coun- 
try to save it from great disaster, if not from ruin. These 
considerations force upon the mind the propriety, nay, the 
absolute necessity, of the rule that every grant from the Legis- 
lature, by which the integrity of the power to raise revenue is 
impaired, must be construed strictly in favor of the publie 
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and against the grantee. Let us apply this rule to the case 
before us. The Legislature has granted a charter to the bank 
in question, in which there is a stipulation for a certain tax 
to be paid by the officers of the bank upon each and every 
share of its actual capital stock into the treasury of the State. 
There is no express provision that no other or higher tax shall 
ever be exacted, but it is contended that there is an implied 
one to that effect. Why should there be? It is certainly not 
so in cases very analogous to this. A citizen takes a grant 
from the State for a tract of land and pays the stipulated 
price. He has immediately to pay a tax of twelve cents upon 
every hundred dollars’ value of it, by the general revenue law 
of the State. That is precisely the same as if a tax of that 
amount were reserved in the grant. The State cannot violate 
its contract contained in the grant any more than it can vio- 
late its contract involved in the grant of a bank-charter; and 
yet who ever doubted that the Legislature may from time to 
time increase the tax upon the land? The same may be said 
of any taxable personal chattels which the State may sell to an 
individual. Why should money vested in a corporation be 
more favored? It would be difficult to assign a good reason 
for the preference. 

But if it be admitted that the capital stock of the bank is 
by its charter exempted from additional taxation, it by no 
means follows that the dividends or profits of the individual 
stockholders shall be exempt. Bank stock, or stock owned by 
individuals in a bank, is a different thing from the capital 
stock of the bank. By the first is meant “the individual inter- 
est in the dividends, as they are declared, and a right to a 
pro rata distribution of the effects of the bank on hand 
at the expiration of the charter. The capital stock of (407) 
the bank is the whole undivided fund paid in by the 
stockholders, the legal right to which is vested in the corpora- 
tion, to be used and managed in trust for the benefit of the 
members.” Bank v. The State, 9 Yerg., 490. A tax on the 
first is very different from one on the latter, and the property 
is listed and the tax paid in a very different manner. The 
tax on the dividends of bank stock varies, of course, with the 
amount declared by the bank and received by the stockholders. 
The dividends are listed for taxation, and the tax is paid 
by the owners of the stock to the sheriff in the counties of 
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their residence. The tax on the capital stock is paid, irre- 
spective of profits, by the officers of the bank directly into 
the public treasury. How a provision in a bank-charter for 
a tax upon one only of two such different subjects of taxation 
can be construed into an entire exemption from the other it 
is difficult to conceive. It is a more reasonable conclusion 
that the Legislature intended to reserve for future emergen- 
cies the power to raise revenue from that subject of taxation 
about which it was silent. And this conclusion -is strength- 
ened by the reflection that the reserved subject is one upon 
which the taxation cannot press very heavily. It is to fall 
on profits; it diminishes when they grow lighter, and is with- 
drawn altogether when they cease. Such is not the case on 
many other subjects of taxation. Land and slaves must con- 
tribute to the support of the public burdens, whether their 
owners sigh over empty granaries or rejoice over barns filled 
to overflowing. Our conclusion, that the exemption of the 
capital stock of a bank from any greater impost than that 
which is specified in its charter does not exonerate the divi- 
dends of the stockholders from such taxes as the Legislature 
may from time to time think proper to impose, is expressly 
decided in the case from Tennessee to which we have referred. 
We have shown that it is directly within the rule of construc- 
tion extracted from Chief Justice Taney’s opinion in the 
ease of the Ins. Co. v. Debolt, 16 How., 435. Being thus 

supported by reason and confirmed by authority, we 
(408) state it with confidence as the law of this and all 

similar cases. The demurrer must be overruled and 


the defendant ordered to put in an answer. 
PER CURIAM. Demurrer overruled. 


Cited: Atty-Gen. v. Bank, 57 N. C., 290; State v. Bell, 
61 N. C., 84; R. R. v. Reid, 64 N. C., 161; Simonton v. 
Lanier, 71 N. C., 505; R. R. v. Rollins, 82 N. C., 532;- 
Commrs. v. Tobacco Co., 116 N. C., 446. 
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THOMAS B. WHEELER v. SAMUEL S. B. SMITH. 


1. Where one sells by deed one-half of a share in an intestate’s estate, 
and the assignee permits ten years to elapse after a legal ascertain- 
ment of the amount of such share and the reception of the whole of 

: it by the assignor before a suit is brought for such half, the pre- 
sumption of satisfaction or abandonment will bar the claim. 


2. The borrowing of a sum of money by the assignee from the assignor 
within the ten years, and the repayment of a part of it, has no ten- 
dency to repel the presumption of payment, etc. 


3. The declaration of the assignor, when shown the deed of assignment 
within the ten years, “that it was not as strong against him as he 
thought it was,” was held not to be sufficient to repel the presump- 
tion. 


Cause removed from the Court of Equity of Rockineuam 
County. 

The defendant administered upon the estate of his father 
in 1837, and this suit was brought in April, 1854, to recover 
one-half of the distributive share of Joseph Washburn, who 
had married Prudence, one of the daughters of the intestate, 
and one-half of her share of the money arising from the sale 
of the real estate of William Smith, the same intestate, of 
whom the said Prudence was one of the heirs at law. The de- 
fendant had purchased the interest of Joseph Washburn and 
his wife in the real and personal estate of the said William 
Smith, and, as the plaintiff alleged, had sold to him one-half 
of the same by virtue of the following instrument of writing, 
viz.: “Articles of agreement made and entered into, this 
31st of October, 1836, between Samuel S. B. Smith and 
T. B. Wheeler, both of the county of Rockingham and State 
of North Carolina, witnesseth: that the said Samuel S. B. 
Smith hath this day bargained and sold, and by these 
presents doth bargain and sell, to the said T. B. (409) 
Wheeler the one-half of the interest purchased of 
Joseph Washburn and his wife Prudence by the said S. S. B. 
Smith, and purchased of his brother-in-law Joseph Wash- 
burn and his sister Prudence, legatees of the estate of Wil- 
liam Smith, deceased, it being the whole of the said Wash- 
burn’s interest, and his wife’s also, in and to the estate of 
the said William Smith, deceased, both real and personal, 
for the sum of fifty dollars, in hand paid by the said T. B. 
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Wheeler, the receipt whereof is hereby acknowledged; and 
the said Wheeler further agrees and binds himself to pay 
one-half the amount to Joseph Washburn of the amount which 
the said 8. S. B. Smith agreed to pay the said Washburn 
for said claim, which was three hundred and thirty dollars, 
due and payable some time next year.” Signed and sealed 
by the plaintiff and defendant, and delivered to a third person 
for safe keeping. 

The plaintiff contends that by force of this agreement he 
became a joint-purchaser and co-partner of Washburn and 
wife. He alleges in his bill that the defendant, as adminis- 
trator, took into his hands and sold the personal estate of 
William Smith, deceased, and received from that source a 
large amount of money, to-wit, about six thousand dollars, 
of which the share of Washburn and wife was one-eleventh 
part; that by a decree of the Court of Equity the real estate 
of the said William Smith was sold, and in 1843 the money 
arising from this sale went into the hands of the defendant, 
of which the interest of Washburn was one-tenth, subject to 
the widow’s claim for her dower; so that the defendant, hav- 
ing possessed himself of both these funds, became, as plain- 
tiff contends, a trustee, and liable to account to him for one- 
half of the share arising to Washburn and wife. 

The bill further alleges that the sum of fifty dollars, 
inserted in the agreement, was not paid, nor was intended to 
be paid, being inserted for form’s sake only; and that the 
sum of one hundred and sixty-five dollars, mentioned in the 

deed of assignment, was not paid by him, either to 
(410) Washburn or defendant; because, as he says, before 

the amount became due to Washburn the defendant 
had been appointed administrator, and had received assets to 
the large amount above stated, and he relied upon him, out of 
these assets, to pay and satisfy Washburn one-half of what 
was agreed to be paid him, which he expected would be de- 
ducted out of his interest, on a settlement. 

By a proceeding in the County Court of Rockingham, at 
the instance of John W. Wilson and wife and others, who 
were distributees of the estate of William Smith, to which 
all the next of kin were parties, a final settlement and decree 
was made and passed in the year 1841, by which the several 
shares with which the defendant, as administrator, was 
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chargeable were ascertained and adjudged to be paid, and 
that the share coming to Washburn was adjudged to be 
$483.2634. 

It was alleged further in the bill that in January, 1841, 
the defendant loaned the plaintiff $68.23, and took his bond 
for the same; that 28 February, 1843, he paid $40, and 17 
February, 1844, he paid $25, which two sums are endorsed as 
credits on the bond. 

It is further alleged that in 1853, when the bond was 
shown to defendant by the plaintiff, the former said “it was 
not as strong against him as he thought it was.” 

The defendant answered, insisting on the presumption aris- 
ing from the length of time and alleging matters not ma- 
terial to the view taken of the case as considered by the 
Court. 

There were replication to the answer, commissions and 
proofs. The testimony relied on to repel the presumption 
is recited in the opinion of the Court. ; 


Muller, for the plaintiff. 
Morehead, for the defendant. 


Battie, J. The contract the execution of which the plain- 
tiff seeks to enforce was entered into 31 October, 1836. The 
distributive share of Joseph Washburn in the personal 
estate of William Smith, deceased, was ascertained at (411) 
the August Term, 1841, of the County Court of 
Rockingham, and the defendant then became liable to the 
plaintiff for whatever he was entitled to claim under his con- 
tract. The real estate was sold, according to the plaintiff’s 
statement, in the year 1843; the bill was filed April, 1854, 
more than ten years after the plaintiff’s right of action ac- 
erued ; and we cannot discover anything to prevent the pre- 
sumption of payment, satisfaction or abandonment from be- 
ing applied to it, under the 13th and 14th sections of the Re- 
vised Statutes, chapter 65. The alleged payments on the 
bond in 1843 and 1844, which the plaintiff had given to the 
defendant in January, 1841, rather favor than repel this 
presumption; for why should he pay money to defendant, 
when the latter had in his hands a much greater amount to 
which he was entitled ? 
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The declaration made by the defendant, when the written 
contract was shown to him in 1853, “that it was not as strong 
against him as he thought it was,” cannot be allowed to repel 
the presumption which the statute raises. It is manifest that 
the beneficial operation of the statute would be lost, if such 
loose expressions of a party were allowed to defeat its object. 

PER CURIAM. The bill dismissed with costs. 








JOSEPH PATTON v. ROBERT THOMPSON. 


The guardian of an idiot or lunatic cannot, without the permission of 
the Court, exceed the annual income of the estate in expenditures 
for and on account of his ward. 


Cause from the Court of Equity of ALamance. 

This cause was heard at the December Term of this Court 
(ante, 285) and a decree then made, referring to Isaac Holt, 
Esq., the Clerk and Master in Equity of Alamance, to take 

an account of the rents and profits of the ward’s estate 
(412) in the hands of the defendant, as guardian; also, by 

consent of counsel, that he take an account of the whole 
administration of the guardian. A report by the commis- 
sioner is made to this term of the Court, the substance of 
which is that the defendant had received from the estate of 
his ward $248.10, and that he had disbursed $683.73, leaving 
a balance in favor of the guardian of $435.63. Statements 
in detail are made, showing how this result is produced ; but 
as the view taken of the matter by the Court concerns its gen- 
eral character, it is not necessary to state the particulars of 
the account on either side. 

The plaintiff made various exceptions to the report, only 
one of which (the second) is material to the question discussed 
by the Court. That is as follows: “The commissioner erred 
in allowing the defendant credit for disbursements beyond 
the income of the plaintiff’s estate, there being no order of 
the Court to justify the extra expenses.” 

The cause was argued on the exceptions. 
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Wwnston, Sr., for the plaintiff. 
Graham, for the defendant. 


Pearson, J. There is a general view of this case which 
disposes of it without the necessity of entering into the many 
details presented by the exceptions. The guardian of an idiot 
or lunatic cannot sell his land without an order of the Court. 
It follows that he cannot, without the permission of the Court, 
exceed the annual income of the estate in expenditures for 
and on account of his ward, because if he can do so he has 
it in his power, by exceeding the income year after year, to 
produce an accumulation of arrears in his favor, so as in a 
few years to make it necessary to sell the land. This is a 
principle of common law which is assumed and acted upon as 
fully in the statutory provisions concerning idiots and luna- 
tics as in those concerning infants (Rev. Code; title “Idiots 
and Lunatics”), and it is sanctioned and carried very far in 
its application in the matter of Latham, 39 N. C., 321, where 
the Court say: “‘All the lunatic’s estate has been con- 
verted into money, and only $942 dollars is now within (413) 
the reach of this Court. We think that this fund must 
be retained by the committee, not to pay his balance on the 
debts of any of the creditors, but for the purpose of maintain- 
ing the lunatic and his wife and infant children. That the 
Court must reserve a sufficient maintenance for the lunatic 
before making an order for the payment of debts or allowing 
to the committee sums already applied by him to that pur- 
pose, is clear from the nature of the jurisdiction in lunacy 
as well as from the decisions. In Fx parte Hastings, 14 Ves., 
182, Lord Eldon said he could not pay a lunatic’s debts and 
leave him destitute, but must reserve a sufficient maintenance 
for him; and Tally v. Tally, 22 N. C., 385, that is cited with 
approbation by this Court.” 

When a guardian finds that the income of the ward’s estate 
is not sufficient for his maintenance it is his duty to submit 
the whole matter to the consideration of the Court and to act 
under its directions; if he proceeds otherwise he acts upon 
his own responsibility. We do not refer to an accidental ex- 
penditure, made necessary by an emergency—sickness, for 
instance—when the excess of expenditure in one year may be 
compensated for by drawing upon the income of the next 
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year or two. See Downey v. Bullock, 42 N. C., 102. But 
we refer to a regular outlay, exceeding the annual income 
year after year, so as gradually to run up a balance against 
the ward, which, if allowed, will force a sale of his estate. 
Such conduct is a breach of duty; it is not that “prudent 
management” stipulated for in his bond, and, if carried out, 
will result in leaving the ward destitute. Our case affords 
an apt illustration. In 1846 the defendant was appointed 
guardian of the lunatic; the expenditures exceed the income 
year after year, and, by the Master’s report, there is due to the 
guardian a balance of $435.63 in March, 1856. The land of 
the lunatic, which is his whole estate, allowing for the appre- 
ciation of the value of land in that neighborhood, is not 
worth more than $700; so that, if this balance claimed by the 

guardian is allowed, by his “prudent management” the 
(414) ward will be stripped of everything he owns and will 

be left destitute! The question, therefore, is this: 
shall we refuse to allow the balance claimed‘by the guardian ? 
or shall we allow it and turn the ward over to the county as 
a pauper? There is no principle and no authority for allow- 
ing the claim, 

Upon looking into the testimony we are satisfied that by 
prudent management the property of the ward could not have 
been made to yield an annual income more than enough to 
provide for him a proper maintenance and cover the outlay 
and expenditures of the defendant for and on his account; we 
therefore allow the claims of the guardian to an amount 
equal to what has been, or ought to have been, received by 
him as the income of the estate. The result will be to balance 
the account, and leave nothing due on either side. 

PER CURIAM. Decree accordingly. 


Cited: Johnston v. Coleman, 56 N. C., 293. 
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HIRAM BRINSON and others v. FRANCIS D. THOMAS and others. 


1. A deputy sheriff collected money and failed to pay it over, which was 
recovered out of the sheriff’s sureties on his official bond, the sheriff 
himself being insolvent: Jt was held, that the sureties of the deputy 
sheriff on a bond to indemnify his principal against his delinquen- 
cies in office are liable in equity to the sureties of the sheriff for the 
amount thus paid by them. 


2. It was held further, that all the sureties to the sheriff’s bond, as well 
those who had not paid the money as those who had, were properly 
made parties to this suit. 


Cause removed from the Court of Equity of Craven 
County. 
This case is sufficiently stated in the opinion of the Court. 


Green, for the plaintiffs. 
Bryan, for the defendants. (415) 


Nasu, C. J. Francis J. Prentiss was duly elected sheriff 
of the County of Craven, and executed his official bond, with 
the plaintiffs as his sureties. Prentiss appointed the defend- 
ant Thomas as his deputy, and took from him a bond, with 
the other defendants as his sureties, for the due discharge of 
his duties. Among the covenants is the following: “So that 
the said Francis J. Prentiss shall not, by any act or omission 
of the said Francis D, Thomas, become liable or subject to 
any damage, loss or cost.” Claims were put into the hands 
of the deputy Thomas by one Lovick, to a considerable amount 
which were collected by him and appropriated to his own 
use. The plaintiffs are the sureties of the sheriff Prentiss 
upon his official bond, and having been compelled to pay to 
Lovick the amount received by Thomas, this bill is brought 
by them to subject Thomas and his sureties to the repayment 
of the money so by them paid. The sheriff Prentiss is insol- 
vent. 

On the part of the defendants it is objected that the plain- 
tiffs cannot subject them on their bond, because there is no 
privity between the plaintiffs and defendants. The deputy 
sheriff is an officer, strictly speaking, unknown to the law. 
His acts as such are the acts of the sheriff, and in the name 
of the latter he executes and returns all process. The bond 
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he gives, therefore, is not an official bond, but a personal con- 
tract between the parties. A sheriff, in most of our counties, 
cannot personally perform all his official duties, and for his 
ease and for the public convenience he is allowed to appoint 
as many deputies as he thinks proper. These deputies are 
his agents, and all their lawful acts are his acts, and all their 
misfeasances are his misfeasances. The bonds which they 
give the sheriff are for his protection. Persons who are in- 
jured by his malversation in office, either in not executing 
process or in appropriating to his own use moneys which come 
into his hands by virtue of his appointment, can have no re- 
dress upon his bond, either against him or his sureties. The 
deputy’s bond to the sheriff is not cumulative. The claim 

of the plaintiffs in this case rests upon a different 
(416) principle: the right in equity of a surety who pays a 

debt his principal was bound to pay to be substituted to 
his rights. He is also entitled in equity to the benefit of such 
collateral securities as his principal has taken to secure him- 
self. In this case the plaintiffs were co-sureties on the sheriff's 
bond, and though there is no privity between them and the 
defendants on the deputy’s bond, yet they stand so far in that 
relation to them that in a court of equity the doctrine of sub- 
stitution or subrogation will be applied. And as between those 
standing strictly in the relation of co-sureties the doctrine of 
equality is fully settled. Adams Eq., 269-70. And the 
ground of relief does not stand upon the notion of mutual 
contract, expressed or implied, between them; but it arises 
from principles of equity, independently of contract. 1 Sto. 
Eq. Jur., p. 472. The duty of exoneration extends to all per- 
sons who are within the scope of the equitable obligation. 
1 Sto. Eq. Ju., s. 493-5. The equity of the plaintiffs does 
not depend upon any contract between them and the defend- 
ants, but upon the equity existing between them and the sheriff 
Prentiss, which consists not only in compelling relief from 
him but the right to be subrogated to his place and to his col- 
lateral securities. By the bond of the defendant Thomas the 
latter bound himself to indemnify the sheriff, not only against 
any damage, loss or cost arising from any act or omission 
of his, the defendant Thomas, but further that he should 
not become liable or subject to any loss, damage or cost accru- 
ing for any act or omission. Now, there can be no doubt that, 
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upon the failure of the defendant Thomas to pay to Lovick 
the money collected for him, a right of action under the cove- 
nant recited accrued to the sheriff; it was an “omission” on 
the part of Thomas which amounted to a breach of his bond; 
because he, the sheriff, became liable to pay the amount to 
Levick, and subject to a suit on his official bond. The plain- 
tifis who have paid the debt due to Lovick, as the sureties of 
the sheriff, have a right to be subrogated in this Court to his 
rights against the defendants, and to a decree for all the 
moneys paid by them to Lovick, as sureties of the 
sheriif, deducting all just credits to which Thomas (417) 
may be entitled against the sheriff. 

It is objected by the defendants that persons are made 
plaintiffs who have no interest in the controversy. All the 
sureties on the sheriff’s bond are complainants, whereas the 
claim of Lovick was paid by Hiram Brinson and Samuel 
Mastin; they, therefore, are the parties immediately inter- 
ested in the claim now brought forward against Thomas. The 
other plaintiffs are also interested, for if the debt should not 
be made out of the defendants they will be liable for contri- 
bution. 

The case must be referred to the Master to take an account 
of the money paid by the plaintiffs Brinson and Mastin to 
Lovick, as sureties on the official bond of the sheriff, and in 
taking the account the Master will allow the defendants all 
just credits against the sheriff. 

PER CURIAM. Decree accordingly. 


Cited: Blalock v. Peake, 56 N. C., 325; Towe v. Newbold, 
57 N. C., 215; Ferrer v. Barrett, Ib., 458; Wilson v. Bank, 
72 N. C., 626; Liles v. Rogers, 113 N. C., 191. 
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ROBERT BROWN v. MARY GODSEY and another. 


Where a person, being insolvent, placed money in the hands of one of his 
children with a view to assist such child and benefit himself, and 
thereby to defraud his creditors, a judgment creditor is entitled to 
follow his debtor’s money and to have his debt satisfied out of a 
tract of land bought with it. 


Cause sent from the Court of Equity of Rocxinenam. 
The case is fully stated in the opinion of the Court. 


Fowle, for the plaintiff. 
Miller, for the defendants. 


Battie, J. The plaintiff alleges that the defendant 
Thomas Lytle, being insolvent, sold all of his slaves for cash 
and placed the money, or the greater part of it, in the hands 

of his children, with a view to assist them and benefit 
(418) himself, and thereby to defraud his creditors; that, 

among other gifts of money, he made one to his daugh- 
ter, the defendant Mary Godsey, wherewith she purchased a 
small tract of land of one James Murray; and the plaintiff 
alleging that he is a judgment cveditor, whose debt cannot be 
otherwise satisfied, insists that he is entitled, in equity, to fol- 
low his debtor’s money and have his debt satisfied out of the 
tract of land in which the money has been so fraudulently 
invested. 

The defendants, father and daughter, both deny these alle 
gations; and the daughter expressly states that she bought 
the land with her own money, part whereof, to-wit, $25, she 
earned by the labor of herself and her children, and the 
residue, to-wit, $100, she borrowed of one William G. Davis; 
that she gave her note for the same, which she supposes is still 
in the hands of his personal representative, he having since 
died. 

The plaintiffs equity ‘is a plain one, if his case be found to 
be supported by the requisite proofs. See Gentry v. Harper, 
ante, 177, and the cases there cited. 

The positive denial of the defendants makes it necessary 
that the plaintiff should produce something more than the 
testimony of a single witness. To make his case more difficult 
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to be supported, the defendant Mary Godsey has produced 
the depositions of William King and William Blessed, the 
former of whom says he heard her request and Davis promise 
the loan spoken of, and the latter declares that he was pres- 
ent and saw the money counted out to her, upon which she 
gave her note therefor, with her brother Archibald Lytle as 
surety. There is no proof on file to impeach the characters of 
these witnesses, though it appears from their depositions that 
they are both unlearned men, as each subscribes his name by 
making his mark instead of writing it. But notwithstanding 
all this testimony, we are entirely satisfied by the proof intro- 
duced on the part of the plaintiff that the defendant Mary 
Godsey did not, because she could not without the aid of 
her father, raise the money with which the land in question 
was purchased. Three or four witnesses testify that 

about the time when the transaction took place Mary (419) 
Godsey lived upon a tract of land which her father 

then owned, and that she was then, and had been for several 
years before, a poor woman with a family of children whom 
she could with difficulty support; and one of them states 
that she was very poor and had to be supported by her father; 
and they all say that she was not able to make more money 
than had to be expended for her daily necessities. It is ad- 
mitted by the defendants themselves that in the year 1849 
the father was broken up, and all his property except his 
slaves taken and sold under execution for the payment of 
his debts. His slaves were sold by himself, and, according to 
the testimony of the witness Johnson, for about $3,300. Of 
the disposition of this large sum he gives no other account in 
his answer than that he “applied it honestly” ; and his daugh- 
ter says that about $1,100 were applied to the payment of a 
security debt, which she mentions, and of the residue she 
knows nothing. Prior to this period it appears clearly from 
the proof that she and her brother Archibald were very poor 
and in embarrassed circumstances, but soon afterwards they 
had money enough to buy property at execution sales, and 
even to lend. 

The testimony. shows further that Wm. G. Davis removed 
to Virginia before his death, and neither the agent whom he 
appointed to settle his business in this State nor his adminis- 
trator in Virginia have ever seen or heard of the note which 
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Mary Godsey says she gave for the borrowed money. In ad- 
dition to this, one witness, Miles D, King, swears expressly 
that Thomas Lytle told him, on a certain occasion, that he 
was about to be broken up, and that he wished to do some- 
thing for his children. All the facts and circumstances thus 
deposed to by the witnesses for the plaintiff, and in contradic- 
tion of which not a particle of testimony is offered by the de- 
fendants, lead our minds irresistibly to the conclusion that 
the story of the loan made by Davis to the defendant Mary 
Godsey is either entirely without foundation in fact or was 
a contrivance got up to deceive the witness Blessed ; and that, 
in truth, all the money which Mary Godsey had, and 
(420) with which she paid for the land in question, was ob- 
tained directly or indirectly from her father. The re- 
sult is that the plaintiff has a clear equity to have the land sub- 
jected to the payment of his debt, and he may have a decree 
to that effect. 
PER CURIAM. Decree accordingly. 








JAMES WOODS and another, Exrs., v. HUGH WOODS and another. 


1. In fixing the construction of a will the Court have a right to look to 
the state of the testator’s family and the condition of his property 
at the time when his will was written. 


. The reception of an article of the same kind as that bequeathed before 
the will was written is not a satisfaction of a general bequest of an 
article of personal property. 


. A devise of “the tract of land whereupon I now live and reside, con- 
taining two hundred and twenty-five acres, more or less,” which was 
made up of an original tract, and several others afterwards added, 
and which had been used by the testator as one plantation, will con- 
vey the whole tract thus added to, although the number of acres 
greatly exceeds that stated in the devise. 


. Where it appears to have been the intention of a testator to confirm a 
parol gift of a female slave previously made, the issue of such slave 
born before such bequest will pass, though no mention is made of 
such issue in the will. 


. Where a parol gift of a slave is made by a father to his son, and the 
son, with the knowledge and approbation of his father, bequeaths 
such slave, and the legatee holds it under such bequest for three 
years and more after the son’s death, he will be protected under the 
statute of limitations. 
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6. A bequest to a deceased daughter and “to the heirs of her body,” 
which is explained in the context to mean the children of such 
deceased daughter then living, will be construed to pass to such 
children all that the mother would have taken under such bequest if 

. She had been alive at the testator’s death. 
(421) 


7. Where a residuary fund is raised by various bequests in a will, and a 
bequest is made of several slaves to one of the residuary legatees, 
with a direction that these slaves are to be valued, and “if the 
valuation shall be more than a due proportion of my estate” such 
legatee is to refund what is over to my estate”: Jt was held, that 
such bequest was not in satisfaction of the legatee’s residuary share 
until the value of it had been added to the residuum, and that the 
deduction of the value of the legacy was then to be made. 


. Where a general residuary fund is ordered to be “equally divided 
between my above-named children,” and in several previous items it 
is ascertained that the testator meant to confirm previous gifts to 
the children of his deceased children, the parents to whom such 
bequests are made being then dead, and it is further provided in this 
bequest that the children of a living daughter are to take her share, 
the fund must be divided per stirpes among his living children and 
the descendants of his deceased children. 


Cause removed from the Court of Equity of Oraner 
County. 

The bill was filed by the executors of the last will and tes- 
tament of Joseph Woods, Sr., asking the advice and direc- 
tion of the Court upon certain questions growing out of said 
will. The following are the provisions upon which the ques- 
tions arise, viz. : 

“Ttem 1. I give and bequeath to my son Hugh Woods 
one negro woman named Pleasant and one negro boy named 
Haywood ; also one bed and furniture and a negro girl named 
Kizza, or the proceeds of the said girl Kizza, if I sell her be- 
fore my death. 

“Ttem 2. I give and bequeath to my son James Woods one 
tract of land, whereon he now lives, containing two hundred 
and two acres, more or less, and two girls by the name of 
Amelia and Betsy. Farthermore, I give to his son Lambert 
Woods, my grandson, the tract of land whereon I now live 
and reside, containing two hundred and twenty-five acres, 
more or less; provided the said Lambert Woods shall pay to 
my grandson Eli Woods, son of John Woods, deceased, the 
sum of three hundred dollars. 

“Ttem 3. I give to the heirs of my son Eli Woods, de- 
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ceased, the tract of land whereon he lived and died (describ- 
ing it). I also give to my son Eli Woods’ heirs one negro 
girl by the name of Sook. The distribution of all the above 
named property bequeathed to the heirs of my son Eli Woods 
is (to) be governed by the will of the said Eli Woods—I mean 
his last will and testament. 

“Ttem 4. I give and bequeath to my son John 
(422) Woods, deceased, one negro man named David. 

“Ttem 5. I give and bequeath to my daughter Mary 
Rhew one negro woman named Milly and her two children, 
Mary and Charles, and also one girl by the name of Dorky 
and one hundred dollars in money. 

“Ttem 6. I give and bequeath to my daughter Elizabeth 
Hall, now deceased, one negro woman named Mahaly and 
her two children by the name of Hally and Hannah and one 
girl by the name of Harriet and one hundred dollars in money, 
to her and the heirs of her body—I mean the children of the 
said Elizabeth Hall, deceased, which are now living. * * * 

“Ttem 8. I also give and bequeath to my daughter Eliza- 
beth Hall, deceased, or to her children now living, the heirs 
of her body, one negro woman named Cresid and her three 
children, Harriet, Haywood and Phillis, which negroes are 
to be valued and go towards the proportion of my said daugh- 
ter Elizabeth, or her said children, the heirs of her body, of 
my estate; and if the valuation shall be more than a due pro- 
portion of my estate, then the said Elizabeth, or the said chil- 
dren, the heirs of her body, shall refund to the estate all that 
is over. 

“Item 9. I also desire that my two granddaughters, Ade- 
line and Elizabeth, daughters of my son Eli Woods, de- 
ceased, shall draw one-third more of my estate than the other 
three children, that is, Washington, Lucy and Susan. 

“Ttem 10. I also desire that all my negroes not mentioned 
in my last will and testament, or otherwise disposed of, to- 
gether with all my property of every description not herein 
mentioned or otherwise disposed of, shall be sold after my 
death, and the proceeds arising from such sale, as well as all 
moneys coming into the hands of my executors from the col- 
lection of my debts, bonds, ete., due me, shall, after paying 
all my just debts, be equally divided between my above-named 
children, with the exception of my son William Woods and 
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my daughter Mary Rhew. [I also desire and will that 

that part of my estate which would be given to the (423) 
said Mary Rhew shall be equally divided between her 
children, viz., Sarah Frances Carrington, Lambert Hall, 
Robert Hall, Jane Hall, Martha Hall, Alexander Hall and 
William Hall, being children of my said daughter Mary by 
her first husband William Hall, deceased.” 

Upon the first item the facts are: that the testator placed 
in the possession of Hugh Woods, the legatee, two of the 
slaves mentioned in this clause, and afterwards, in 1845, he 
gave him possession of Kizza; that at his marriage, which 
was more than thirty years before the filing of the bill, he 
gave him a bed and furniture. The plaintiffs contend that 
this item was only intended as a confirmation of the previous 
gifts, and that there is nothing coming to him by force of the 
same. This Hugh Woods admits as to the negroes, but con- 
tends, as to the bed and furniture, that the legacy, being a 
general one, is not discharged by the reception of things of the 
same kind before the will was made. 

Upon the second item arises the following question: The 
tract of land called the home place contained between four 
and five hundred acres, and was made up of several smaller 
tracts; the original tract on which testator settled contained 
two hundred and twenty-five acres, and several adjacent 
tracts were added to it, making the quantity above stated. 
The whole had for many years been used and cultivated to- 
gether, and was uniformly designated and called by the testa- 
tor his home place or plantation ; was given in, assessed and 
taxed as one body of land; and parts of the original farm 
and of the added parts were fenced together as entire fields. 
Besides these facts, there was the further fact that there was 
not timber enough on the original part to keep up a farm, but 
there was enough on the other portion. It was contended 
that the testator only intended that Lambert should have the 
225-acre tract, and that the remainder should fall into the 
residuum ; while he (L.) insisted that on paying the three 
hundred dollars the whole body of land known as the home 
tract passed to him by the devise aforesaid: 

Upon the third item arises this question: The female (424) 
slave Sook had issue, a female child born in the life 
time of the testator, and it is contended on behalf of the re- 


395 











IN THE SUPREME COURT. [55 





Woops v. Woops. 





siduary legatees that Sook only being mentioned in the will, 
and no reference being made to her offspring or increase, the 
child of Sook did not pass by the bequest. David McKee 
answered and showed the following as the grounds of his claim 
to the slave in question: Sook, the mother, had been in the pos- 
session of Eli Woods for many years before the death of the 
the testator, claimed as his slave. In 1840 he made his will 
and bequeathed the woman Sook to his (said David’s) wife 
Lucy Ann, and shortly thereafter, with the assent of the ex- 
ecutor of the said Eli, he took possession of the slave in ques- 
tion, and has held her ever since, adversely to all other claim- 
ants. Some three years after thus acquiring Sook she gave 
birth to the child now in controversy. In behalf of the said 
David McKee it is contended that the will of Joseph Woods, 
which was made in 1851, expressly ratified that of Eli Woods, 
which was made in 1840, so that the property passed to him 
and his wife Lucy Ann by virtue of that will; and further, 
that claiming and holding the property three years, under 
the will of Eli Woods, gave him a full and absolute right to it 
by the statute of limitations. 

As to the fourth item, it was contended that the legatee 
being dead at the time of the making of the will, the bequest 
is void. In reply thereto it is shown thet, many years before 
the death of John Woods, Dave had been given to him by 
the testator by parol; that he had sold him with the appro- 
bation of the testator and received the money for him; and 
it was insisted that this clause was a mere ratification of such 
previous gift, and therefore valid to pass the right to the rep- 
resentatives of the said John. 

As to item fifth: The negroes given therein to Mary Rhew 
had been put into the possession of her first husband Wil- 
liam H. Hall more than twenty years before the filing of the 
bill, and at his death, about five years afterwards, were dis- 

tributed between his widow and children as part of his 
(425) personal estate. Mary Rhew, who is again a widow, 

insists that she is entitled not only to the one hundred 
dollars, but also to the slaves therein bequeathed to her; and 
that it is the duty of the plaintiffs, as executors, to sue for the 
same and recover them for her. On the part of the children 
it is contended that, by the 10th item of the will, all that she 
might have been entitled to of her father’s estate was given to 
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them, and that this provision extends as well to the pecuniary 
bequests (to-wit, the $100 and a share of the residuum) as 
to the slaves. She had no children by her second marriage. 

Upon the sixth and eighth items of the will various ques- 
tions arise between the parties: John R. Hall, the husband of 
Elizabeth, under a parol gift took possession of the slaves be- 
queathed in the sixth item, carried them to the State of Mis- 
sissippi more than twenty years ago, where they have been 
ever since. It is contended by some of the legatees that these 
bequests to Elizabeth Hall are void, she being dead at the 
time of the making of the will, and that the value of the 
slaves given her, and the $100, should go into the residuum. 

It is contended further by the legatees that the negroes 
mentioned in item 8 do not pass because they are given only 
in the alternative; but if the legacy is valid, that the value 
of these slaves ought not to be added to the general residuum, 
but that that should be made up without such addition, and 
that the children of Elizabeth Hall were intended to have these 
negroes in satisfaction of their part of that residuum, 

Upon the ninth item the five children of Eli Woods con- 
tend that they are entitled, altogether, to one share of the 
residuum, and that Adeline and Elizabeth are each entitled 
to one-third more than the entire share; while it is insisted by 
the other residuary legatees that the children of Eli Woods are 
not entitled to any part of the residuum, but if they are enti- 
tled, it is only to one share among them all. 

The questions arising out of item 10 are already stated 
incidentally. They are succinctly embraced in an enquiry: 
to whom does this residuum belong? and in what 
portions? and whether its distribution is to be per (426) 
stirpes or per capita? 

As to what that residuum shall consist of, various questions 
have already been propounded in stating the controversies 
about the several distinctive bequests in the will. 

All the parties interested in the will, and the representa- 
tives of the deceased legatees, are made defendants, viz., Hugh 
Woods, Lambert Woods, Mary Rhew, the children of Mary 
Rhew by her first husband, William Hall, the children of 
Elizabeth Hall, the children of John Woods, the heirs and 
children of Eli Woods, and the executor of David McKee; 
who answered severally. 
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There was*replication to the answers. 
The cause was set down for hearing on the bill, answers 
and exhibit, and sent to this Court. 


Norwood, for the plaintiffs. 
Graham and Bryan, for the defendants. 


Barrie, J. Many questions are presented by the plead- 
ings upon the construction of the will which is now before 
us. It was evidently written without the assistance of coun- 
sel, and needs all the aid which can be derived from that cir- 
cumstance to enable us to give effect to the wishes of the 
testator. It affords evidence of itself that it is the will of 
an old man whose numerous children had all grown up, most 
of them had married and had issue, and several of them had 
died leaving families of children, It appears from the ad- 
mitted allegations of the bill that most of the slaves, and some 
of the property bequeathed and devised to the legatees and 
devisees respectively, had been advanced to them by the testa- 
tor many years before the will was made. We mention these 
things because we have the right to look to the testator’s family 
and the condition of his property at the time when his will 
was written, in order to fix a construction upon it. See 
Bwwens v. Phifer, 47 N. C., 486, and the cases there re- 

ferred to. 
(427) Having premised these general rules, we proceed to 
answer the questions in the order in which they are 
presented in the bill. 

1. The first question presented for our consideration is 
whether Hugh Woods is entitled to a bed and furniture, under 
the first item of the will. The bequest to him is of certain 
slaves by name, “also one bed and furniture and a negro girl 
by the name of Kizza,” ete. He admits that he had received 
the slaves and also a bed and furniture, as gifts from his 
father, long before the making of the will, and he sets up no 
claim for the slaves under the bequest, but insists that he is 
entitled to another bed and furniture, because the legacy is a 
general one and therefore not discharged by the reception of 
an article of the same kind long before. 

For the reason assigned for the claim we think it must be 
allowed. 

398 














N.C] JUNE TERM, 1856. 


Woops v. Woops. 





2. The cases referred to by the counsel of Lambert Woods 
show clearly that he is entitled to the tract of land on which 
the testator “lived and resided” at the time of his death. It 
consisted of several distinct parcels, and was occupied and cul- 
tivated by the devisor as one plantation. Bradshaw v. Ellis, 
22 N. C., 20; Bolick v. Bolick, 23 N. C., 244; Stowe v. 
Davis, 32 N. C., 481. 

3. There can be no doubt that David McKee is, in right of 
his wife, entitled to the child of Sook born in the testator’s 
life-time. The general rule is such as is contended by those 
who oppose the claim of the legatee, but there are two cir- 
cumstances which prevent its application in the present in- 
stance. The testator had made a parol gift of Sook to his 
son Eli many years before, who, upon the marriage of his 
daughter Lucy with David McKee, made a similar gift of the 
girl to her. Eli Woods died, and by his will confirmed the 
gift, and David McKee kept the girl, claiming her as his own 
for more than three years before the testator’s death. His 
will also refers to and confirms that of his son Eli; hence, it 
follows that the child of Sook which was born after Eli’s 
death was the property of the legatee under his father’s 
will as well as under his will. Moreover, the bail- (428) 
ment of the slave was terminated by the death of Eli, 
and the possession of her by the legatee for more than three 
years gave him a title to her and all her increase born during 
such possession. Powell v. Powell, 21 N. C., 379; Richard- 
son v. Pridgen, 43 N. C., 153. 

4. The bequest in the fourth item, of negro David to John 
Woods, deceased, would be void were we not at liberty to con- 
strue it as a confirmation of the parol gift made by the testa- 
tor to his son John in John’s lifetime. Such was undoubt- 
edly the intention of the testator in many of the bequests 
made to his living children, and we cannot see any reason 
why it may not be carried into effect in this as well as in the 
other instances. 

5. Mary Rhew is entitled, under the bequest in the fifth 
item, to the general legacy of one hundred dollars. The spe- 
cific bequest of the slaves was a mere confirmation of pre- 
vious parol gifts. 

6. Mary Rhew is expressly excluded from any share in the 
residue given in the 10th item of the will, and the part to 
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which, as one of the children, she might have been otherwise 
entitled is expressly given by the testator to her children by 
her first husband, William Hall. It seems there was no issue 
of her last marriage. 

7. The slaves bequeathed in the sixth item to Elizabeth 
Hall, deceased, to her and the heirs of her body, were ad- 
vanced to her and her husband many years before, and the 
bequest is operative so far only as to confirm such gifts. “As 
the testator himself explains that by heirs of her body he 
meant her children now living, and mentioned her as being 
dead, his intention is clear to give the children what she 
would have taken if alive, and, in that view, they have a right 
to the general legacy of one hundred dollars given in that 
item. 

8. The children of Elizabeth Hall are also entitled to the 
slaves mentioned in the eighth item. The testator having 
noticed that their mother was dead, it is manifest that he 

intended the children to take in her stead; and as the 
(429) bequest is in the alternative, to her or them, there is 

nothing to prevent them from taking it. They are 
also entitled to a share of the residue, unless the slaves given 
to them by this item shall equal or exceed in value their pro- 
portion of the testator’s “estate.” If there be an excess of 
value they are to refund it. By his estate the testator here 
means what he had not otherwise disposed of by his will and 
left to fall into the residuum. Nearly all the slaves given by 
the will were mere confirmations of previous parol gifts, and 
of them he did not wish any account to be rendered. Some 
other devises and bequests are made which are not required 
to be valued, and of which we therefore conclude that he did 
not wish any account to be taken in the division of the residue. 
But the slaves bequeathed in this item are required expressly 
to be valued, and that value is directed to be accounted for in 
the division of the residue. That value, then, must be added 
to the value of the residue, in order to ascertain the propor- 
tions to which Elizabeth Hall’s children are entitled. The 
construction contended for by the other legatees, that the 
amount of the residuum is to be ascertained without these 
slaves and then that the children of Elizabeth Hall are to take 
the slaves in payment of their share of the residuum, is alto- 
gether inadmissible, because it would defeat that equality in 
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the division of his “estate” indicated in the eighth item of his 
will. 

9. The preference given by the ninth item to the testator’s 
granddaughters Adeline and Elizabeth Woods, in the distribu- 
tion of the residue, is, by an obvious construction, confined 
to the division between them and their brothers and sisters of 
the share to which they all may be entitled. This view is 
made clear by the intention, apparent from the latter part of 
the eighth and the tenth items, to have an equal division of 
the residuary estate between the testator’s living and the fami- 
lies of his deceased children. 

10. From what we have already said it will appear that 
our opinion is that the residuum, including the value of the 
slaves given specifically to Elizabeth Hall’s children, is to be 
equally divided per stirpes between the testator’s living 
children and the children of his deceased children, (430) 
excluding therefrom his own son William Woods and 
his daughter Mary Rhew, but putting the children of the lat- 
ter as legatees in her place, to take among them one share. 

There must be a reference for the purpose of taking the 
necessary accounts, with a view to the distribution of the tes- 
tator’s estate according to the principles announced in this 
opinion. 

PER CURIAM. Declare accordingly. 


Cited: Young v. Young, 56 N. C., 220; Williamson v. 
Williamson, 57 N. C., 285; Faribault v. Taylor, 58 N. C., 
221; Jones v. Robison, 78 N. C., 401. 











JOHN Z. DAVIS and others v. STEPHEN W. COTTEN and others. 


1. Where a trustee is invested with an estate or an unclosed trust, no 
length of time will bar its recovery. 


2. Where a mere equitable right of action exists it must be enforced 
within a reasonable time, or else, for the sake of repose, it will be 
considered as having been abandoned, released, satisfied or in some 
way arranged. 


3. The —— of the statute creating a presumption of payments, 
ete., does not depend upon the party’s knowledge of his rights. 


Cause removed from the Court of Equity of Cuatuam 
County. 

Roderic Cotten by his will directed his debts to be paid 
out of the proceeds of his perishable estate, and bequeathed 
to his wife Ann certain real and personal estate and certain 
slaves by name. He also by his will gave certain real estate 
and slaves, specifically, to his son Stephen W. Cotten, and, 
after some other legacies, directed and declared that all the 
residue of his estate should be divided into two lots, and then 
proceeds as follows: “One of which I give unto the children 
of my son R. C. Cotten, to be equally divided between them, 
share and share alike; the other lot I lend to my said son 
S. W. Cotten, during his natural life, and at his death I give 
the same unto the said children of my son R. C. Cotten; pro- 

vided, nevertheless, that if my said son Stephen Wright 
(431) Cotton shall leave alive at his death any child or chil- 

dren of his body, lawfully begotten, then I give the 
last-mentioned lot to such child or children.” 

There was a large number of slaves that were included in 
this clause as part of the residue, among others a negro woman 
named Lavinia, who, at the death of the testator, had two chil- 
dren, Fanny and William, and the woman and daughter 
have since had a very numerous issue, whose names are set 
forth in the bill. 

Mrs. Ann Cotten, the testator’s widow, and Thomas Snipes 
were appointed executors in the will, who both qualified, but 
the latter alone acted in the business of administering the 
assets. At August Term, 1827, of the County Court of Chat- 
ham, the executors, alleging that it was necessary to enable 
them to execute the trusts devolved upon them by the will, 
obtained an order to sell the slaves Lavinia, Fanny and Wil- 
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liam, under which these slaves were sold and bought by one 
Charles Williams, for and on account of the executrix, Mrs. 
Cotten, who took them into possession and held them as her 
own until her death, which took place in 1843. 

Mrs. Ann Cotten bequeathed the slaves Lavinia, Fanny 
and William, with the increase of the females, to the defend- 
ant S. W. Cotten, and appointed him executor of her will. 
The executor qualified, and has held possession of these slaves 
ever since 1843, claiming the absolute right to the same. 

About 1828 the plaintiffs, by their guardian, R. C. Cotten, 
with the defendant S. W. Cotten, petitioned for a division of 
the slaves to which they were severally entitled under the 
residuary clause in the will of Roderic Cotten. In pursu- 
ance thereof a division of these slaves was made, and the com- 
missioners appointed for that purpose made their report at 
February Term, 1830, of that Court, which was in all things 
confirmed. The petition, in setting out the rights of the 
parties, asserts no claim to Lavinia, Fanny nor William, nor 
to their offspring, neither does the report of the commissioners 
notice them. The slaves thus allotted have been enjoyed by 
each party, without question, ever since. 

The bill is filed by the plaintiff Davis and his wife (432) 
Elizabeth, the latter of whom is one of the daughters 
of R. C. Cotten and who was married in 1838 while yet an 
infant, and by John A. Cotten, a son of the same, claiming 
two-thirds of one-half of the slaves Lavinia, Fanny and their 
increase, and William, alleging that the sale of these slaves 
was illegal and unnecessary, and that, being purchased by the 
executrix, they still constitute a part of the residue under the 
will. Emily Crump, the only other child of R. C. Cotten 
born at the death of the testator, is made a party defendant, 
being entitled, as plaintiffs say, to the other third. The plain- 
tiffs claim also a contingent interest in the whole of the slaves 
taken by S. W. Cotten by virtue of this clause in the said 
will. 

Thomas Snipes died in 184-, having made a will, appoint- 
ing therein several executors, of whom only Edwin Snipes 
proved the will and qualified. He is made a party defendant. 
It is alleged that a sufficiency of assets to answer the plain- 
tiffs’ claim have come to his hands. S. W. Cotten and Emily 
Crump are also made defendants. 
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The prayer is for a decree for the plaintiffs’ interest in two- 
thirds of the slaves mentioned and their increase, and for an 
account of the hires of these slaves ; also for writs of sequestra- 
tion, and ne exeat, against S. W. Cotten, to restrain him from 
removing any of the slaves which he has received under the 
residuary clause aforesaid; also for general relief. 

The answer of the defendant S. W. Cotten states that at 
February Term, 1830, Thomas Snipes, the acting executor, 
made a settlement of his administration of the estate of the 
testator with commissioners appointed by the County Court 
of Chatham, in which, amongst other things, he was charged 
with the price of the slaves Lavinia, Fanny and William, and 
a balance was reported against him of $496.06. A copy of 
the record of the County Court of Chatham, showing this set- 
tlement and report, is filed as an exhibit. 

The defendant Cotten insists that this settlement by the act- 
ing executor closed the trust, and having had possession of 

the property in question from the date of 1830 until 
(433) the filing of this bill in 1853, during the last fifteen 

years of which time the plaintiff Davis was the hus- 
band of Elizabeth and could have brought suit, he is protected 
by the length of time. 

He also insists that the petition for a division of the slaves, 
without asserting any claim to Lavinia, ete, the actual 
division and the action of the County Court upon the report 
of the commissioners, show an abandonment of the claim. 

By an interlocutory order of this Court a reference was 
made to a commissioner “to enquire whether Thomas Snipes, 
the acting executor of Roderic Cotten, paid to S. W. Cotten 
or R. C, Cotten or otherwise discharged the sum of $496.0614, 
which is reported as the balance in his hands by the final set- 
tlement filed at February Term, 1830, of the County Court 
of Chatham.” 

The commissioner reported that the balance was at that 
time paid to S. W. Cotten and R. C. Cotten, whose receipts 
in full were filed by Thomas Snipes and are now produced by 
his representative. 

There were replication, commissions and proofs taken. 

The cause was set down for hearing upon the bill, answer, 
exhibits, proofs, the report of the commissioner, and former 
orders, and sent to this Court by consent. 
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Bryan and Phillips, for plaintiffs. 
Haughton, for defendants. 


Pearson, J. The pleadings in this case are loosely drawn. 
At the last term it became necessary to direct an inquiry: did 
Thomas Snipes, the acting executor of Roderic Cotten, pay to 
Stephen W. and R. C, Cotten the balance of $496.0614, re- 
ported as the amount in his hands by his final settlement, filed 
at February Term, 1830, of the County Court of Chatham ? 
The commissioner reports that the balance in hand, to-wit, the 
sum of $496.0614, was at that time paid over to Stephen W. 
and R. C, Cotten, whose receipts in full were filed by the said 
Thomas Snipes and are now produced by his personal repre- 
sensative. This balance includes the price of Lavinia 
and her two children; so the trust which was under- (434) 
taken by Snipes and Mrs. Ann Cotton as the executors 
was then closed. 

Lavinia and her two children were bought by Mrs. Ann 
Cotten through her agent, Charles Williams, who bid for these 
slaves and many other articles for the widow. They did not 
pass out of her possession, but were kept by her until her 
death, and then passed into the hands of the defendant as her 
executor and legatee. 

In July, 1838, the plaintiff Davis married one of the 
daughters of R. C. Cotten, and by the jus mariti, although 
she was under age, he, as husband, had a right to receive and 
release the legacy due to her. Thus, near fifteen years have 
expired since he had a right to insist that the sale of Lavinia 
and her two children should be set aside. He is inactive 
during all that time ; does not in his bill assign any reason for 
the delay ; and yet the title to a large family of negroes is now, 
as he insists, to be overhauled and accounts of hires and profits 
reaching back upwards of twenty-four years taken, because 
he did not see proper to assert his right within a reasonable 
time. Upon the argument it was suggested that Davis has 
been all this time ignorant of his rights, because the property 
was purchased in the name of Charles Williams, and yet he 
admits that the property never for a moment went out of the 
possession of Mrs. Cotten. Her possession was surely enough 
to put him upon enquiry, but he does not even allege that he 
did not know all about the fact that Williams had bid in the 
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property for the widow, which is a common practice, resorted 
to under the mistaken notion that the interposition of a third 
person will give effect to a sale where the executor indirectly 
buys at his own sale. So far as his allegations are concerned, 
there is no more reason why he might not have filed his bill 
after the expiration of thirty years as well as after the expira- 
tion of fifteen. 

The idea that one cannot by acquiescence confirm a title 
unless he is proved to have been aware of his rights, supposing, 
for the sake of argument, that the long possession of Mrs. Cot- 

ten did not amount to notice, is not applicable to stat- 
(435) utes of limitation or the kindred statutory provisions 

of our law in regard to the presumption of an aban- 
donment, satisfaction, or release of rights, as well equitable 
as legal, because those statutes do not proceed on the notion 
of a confirmation, but on the ground of necessity; because 
public policy requires repose, so as to prevent the assertion of 
rights that have been so long neglected and unattended to, that 
to enforce them would “work greater injustice than to pass 
them by as abandoned, released or arranged, in some way or 
other.” This is so obviously a favorite policy with the Legis- 
lature that the Courts are obliged to carry it fully into effect. 
The whole purpose of creating repose would be marred if in 
every instance enquiry must be instituted as to the party’s 
knowledge of his rights. 

It was said in the argument “this is a bill for a legacy,” so 
the statute of presumptions does not apply. Here is a mis- 
conception, caused by not attending to the distinction between 
estates in equity and rights in equity. Where there is an 
express trust, or where an executor or administrator holds a 
legacy or distributive share, without closing up the estate by a 
final settlement, the cestui que trust, legatee or distributee 
has the estate in equity. The trustee, executor or administra- 
tor holds the legal title without any conflict or clashing of 
rights or anything in the nature of adverse possession. On 
this ground it was held that our statute in regard to presump- 
tions does not apply to such cases, and the remedy can only 
be defeated by the common-law presumption or by a presump- 
tion of fact. Hamlin v. Mebane, 54 N. C., 18. But where 
there is no express trust, and equity is invoked to create a 
trust on the ground of fraud, or where an executor or admin- 
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istrator files a settlement, receipts are passed, and the matter 
is considered as ended, if a legatee or distributee seeks to 
impeach a settlement on the allegation of fraud, or to set 
aside a sale of some article on the ground that the executor 
or administrator cannot buy at his own sale, and of a right in 
equity to have the executor or administrator so purchasing 
converted into a trustee, not because there was fraud 

in fact, or any inadequacy in price, or any contrivance (436) 
whereby to get the property for a less sum than others 

would have been willing to give for it, but because “there 
might have been fraud”—in all such cases the party is not 
looked upon as having an estate in equity, but as having a 
mere right, which he must enforce within a reasonable time, 
or else, for the sake of repose, it will be considered as having 
been abandoned, released, satisfied or arranged in some way. 
Nelson v. Hughes, ante, 34; Thompson v. Thompson, 46 
N. C., 430. Hence the importance of the enquiry which was 
directed in this case. If the executors had ‘made no settle- 
ment, or had not paid over the balance, there was an express 
and unclosed trust, as to which the statute of presumptions 
does not apply ; but if the executors had closed up the business, 
and the several legatees had received their legacies “and filial 
portions,” then there was no express trust, but a mere right 
to have the executrix converted into a trustee in regard to 
Lavinia and her children, which is the very sort of equitable 
right that falls within the operation of the statute and comes 
peculiarly within the mischief which the statute intended to 
remedy. 

PER CURIAM. Bill dismissed with costs. 


Cited: Wilkerson v. Dunn, 52 N. C., 129; West v. Sloan, 
56 N. C., 108; Capehart v. Mhoon, 58 N. C., 183; Whedbee 
v. Whedbee, Ib., 394; Worth v. Gray, 59 N. C., 10; Hodges 
v. Counci, 86 N. C., 184; Comrs. v. Lash, 89 N. C., 168; 
Wyrick v. Wyrick, 106 N. C., 86; Maawell v. Barringer, 
110 N. G., 83. 
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RUFUS BARRINGER, Admr., v. THOMAS COWAN and others. 


1. A and B were the only children of a deceased sister of the testator. 
To A he gave one thousand dollars, and to the children of B the like 
sum; he then orders one-third of a residuary fund to be divided 
between A and the children of B, and the other two-thirds to go to 
the children of C and D, and then adds, “the part that shall fall to 
each family to be divided share and share alike”: It was held to 
be the testator’s intention to give A one-half of a third of the fund. 


2. Bequests to colleges and churches are liable to pay tax under the 
revenue act. Rev. Code, ch. 99, sec. 7. 


(437) Cause removed from the Court of Equity of Rowan 
County. 

The bill was filed by the plaintiff, as the administrator with 
the will annexed of Alexander W. Brandon, asking the advice 
and direction of the Court upon certain questions arising out 
of the construction of the will. 

Having in previous clauses of the will given to Thomas 
Cowan one thousand dollars, and to the children of James L. 
Cowan one thousand dollars, the provision on which the chief 
difficulty arises is as follows: 

“If my estate should amount to more than the sums of 
money which I have given and devised in the above legacies 
to the several-named persons, in that event the balance that 
shall remain after paying all the legacies shall be divided 
into three shares or parts, and that Thomas Cowan and the 
children of James L. Cowan have one part or share, and the 
children of George Locke one part or share, and the children 
of John S. Brandon one part or share. The part or share 
that shall fall to each family is to be divided, share and share 
alike.” 

Thomas Cowan and James L. Cowan, mentioned in this 
extract, are the only surviving children of a deceased sister of 
the testator. James L. Cowan, at the death of the testator, 
had three children, and his wife was at that time pregnant 
with another, which afterwards was born and is still living. 

The bill sets forth that Thomas Cowan claims one-half of 
the share or part allotted to him and the children of James 
L. Cowan, whereas the children insist that he is only entitled 
to come in per capita with them, viz., to take one-fifth. 

Another question arising upon this clause is whether the 
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child of James L. Cowan, that was in ventre sa mere at the 
testator’s death, is entitled to come in for a share with the 
previously-born children. 

Among other bequests is a pecuniary legacy to the trustees 
of Davidson College, and another to the elders of Thyatira 
Church in Rowan County, and a question is raised whether 
these legacies are liable for a tax under the revenue law of 
the State. 

James L. Cowan’s children, Thomas Cowan, the (438) 
trustees of Davidson College, the elders of Thyatira 
Church, and all the legatees of the testator, are made parties; 
and, besides the instructions asked as above stated, the plain- 
tiff prays that an account may be taken of his whole adminis- 
tration, and that the same be closed and settled by a decree of 
this Court. 

There were answers, insisting upon the interests of the 
several parties above suggested, but in nowise varying the 
statement of facts as set forth in the bill. 


No counsel appeared for the plaintiff in this Court. 
Boyden, for the defendant. 


Battie, J. The main question presented by the pleadings 
is involved in the construction of the following clause in the 
will of the late Alexander W. Brandon: “Now, if my estate 
should amount to more than the sums of money which I have 
given and devised in the above legacies to the several-named 
persons, in that event the balance that shall remain after pay- 
ing all the legacies shall be divided into three shares or parts, 
and that Thomas Cowan and the children of James L. Cowan 
have one part or share, and the children of George Locke one 
part or share, and the children of John S. Brandon one part 
or share; the part or share that shall fall to each family is to 
be equally divided, share and share alike.” 

At the time of the testator’s death James L, Cowan had 
three children only, but another was born to him within less 
than nine months afterwards, and having been, therefore, in 
ventre sa. mere at that time, he is entitled to take with the 
others. Thomas Cowan claims one-half of the third part or 
share of the residue, while the children of his brother James 
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L. Cowan contend that he is entitled to an equal share only 
with each of them, that is, to one-fifth part of such part or 
share. If this clause of the will stood alone we might think 
that the claim of James’ children was right, but, viewing it in 
connection with other parts of the will, we are led to the con- 
clusion that such was not the intention of the testator. In the 

fourth item he gives to his nephew Thomas Cowan 
(439) one thousand dollars, and in the fifth he gives the same 

amount to the children of his nephew James L. Cowan. 
He thus indicates a purpose to place his nephew Thomas upon 
an equal footing with the children of his nephew James, con- 
sidering such children as a unit and standing in the place of 
their father. Why he gave nothing to James himself does not 
appear. Whether he was not so great a favorite with the.tes- 
tator as was his brother Thomas, or whether he was an unsafe 
depository of his uncle’s bounty, we are not informed. But 
whatever may have been the reason why his uncle overlooked 
him, we are not at liberty to presume that the testator intended 
a greater bounty for him indirectly, by giving it to his chil- 
dren, than he did for his nephew Thomas, who is particularly 
indicated as one of the objects of his regard. 

In support of the idea that Thomas was intended to have as 
much of the third part of the residue as all the children of 
James together, the words “each family” in the latter part of 
the clause in question may, by a construction not at all 
strained, be referred to “the children” of the three persons 
previously mentioned, making an equal division among each 
set of children of the part or share which it took. Indeed, 
this seems to be the most natural construction, for Thomas is 
mentioned as a distinct person, while the children are de- 
scribed as a class; and Thomas and his brother’s children 
could not properly be called one family, while each set of chil- 
dren could, with the strictest propriety, be denominated “each 
family.” For these reasons we are of opinion that Thomas 
Cowan is entitled to one-half of one-third, or one-sixth of the 
whole, of the residue. 

We are clearly of opinion that bequests to the trustees of 
Davidson College and to the elders of Thyatira Church are 
liable to the tax imposed by section 7, chapter 99, Rev. Code, 
title “Revenue.” The words of the act contain no exception 
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in favor of the college or church, and the property will not 
be exempt from taxation until they receive it. 

Per curiam. A decree may be drawn in accordance with 
this opinion. 


Cited: Culp v. Lee, 109 N. C., 678. 





(440) 
JOHN W. ODEN and wife and others v. JAMES WINDLEY, Executor, 
and others. 


1. During the pendency of an issue of devisavit vel non, and before the 
will is admitted to probate, the widow enters her dissent: It was 
held, that her dissent is effectual and that her personal representa- 
tive is entitled to a distributive share. 


2. Where a residuary fund is bequeathed to “all my legatees, equally to 
be divided”: It was held, that persons to whom gifts of slaves were 
confirmed and one dollar in addition given were entitled to come in 
for a share under the description of legatees. 


3. Where a residuary fund is bequeathed to all my legatees, equally to 
be divided: It was held, that one to whom a life estate was given, 
remainder to his children, must come in with his children for one 
share between them. 


os 


. A legacy given to an executor does not deprive him of commissions 
unless it is expressly mentioned as being in lieu of them. 


5. Where a share in a residuary fund is given to persons that had been 
advanced by deeds of gift which are ratified by the will, there is no 
reason why they should account for their advancements before they 
shall take such share. 


CausE removed from the Court of Equity of Braurort 
County. 

The bill was filed by the plaintiffs, as legatees under the 
will of Ruel Windley, against the executor and the adminis- 
trator of his widow, and against other legatees, for an account 
and settlement of the estate. Various questions are raised by 
the pleadings, growing out of the construction of the will, of 
which the following is a copy of the material part, viz. : 

Item 1 gives to his daughter, Rebecca Ann Oden, a large 
number of negroes (naming them), also several tracts of land 
(describing them) and many small articles. 
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Item 2 gives to his grandson, George C. Rispass, three 
several tracts of land. 

“Item. I give and devise to my grandson, George C. 
Rispass, all the lands that lie,” ete., describing them. 

“Item 4. I give and devise to my two grandsons, George 
©. Rispass and John B. Rispass, all my river-shore lands 
lying on the north side of Pamlico River and known as the 
William Windley (deceased) lands, excepting one hundred 
acres, which I shall lend to Ruel W. Jordan and give to his 

children ; and I also except one hundred acres which 
(441) I shall give to my friend James Windley ; and the rest 

of the said tract to be equally divided between them, 
the said George and John B. Rispass. 

“Ttem 5. I lend to my grandson, Ruel W. Jordan, his 
life-time, and give and devise the same to his children, a tract 
of land which is excepted out of the above tract, being the 
house and land where he now lives, beginning,” ete. (describ- 
ing it), “to have and to hold, to them and their heirs, in fee- 
simple forever.” 

“Ttem 6. I give and bequeath to my grandsons, George 
C. Rispass and John B. Rispass, the following property” (de- 
scribing eight negroes and a great number of articles of per- 
sonal property), “‘to be equally divided between them, share 
and share alike. I give unto George C. Rispass negro boy 
Abram, son of Jack. 

“Ttem 7. I give and devise to my grandaughter, Martha 
Minerva Topping, one tract of land (describing it). I also 
give and bequeath to the said Martha M. Topping the follow- 
ing negroes, being the same that I loaned to Hannah Topping, 
wife of Ira Topping, in her life-time, and now in the posses- 
sion of Ira Topping; and also I give her a negro boy Jim, 
son of Rose, now in my possession; I also give her two cows 
and calves, and give her five hundred dollars, provided there 
is a residue left after all the legacies are taken out, the said 
five hundred dollars to be kept at interest until she arrives at 
age,’ with a limitation over to Rebecca Oden and others, in 
case the said Martha should die “without lawful heirs of her 
own body.” 

“Ttem 8. I give and bequeath to my son, Zachary Windley, 
all the negroes I formerly gave him by deed of gift, and in 


412 











N.C.] JUNE TERM, 1856. 


ODEN v. WINDLEY. 





advance and full share of my negroes I intended to give him. 
Also I give him one dollar cash. 

“Ttem 9. I give to my daughter, Jerusha Allen, all the 
negroes which I formerly gave by deed of gift as ‘her full 
share of negroes which was intended for her. I give her one 
dollar in cash, 

“Item 10. I give and bequeath to my friend and 
relative James Windley, for services done me by him, (442) 
the following tracts of land (describing them) ; I also 
give unto him, my friend James Windley, two hundred and 
fifty dollars in good negotiable nctes; also I give to him two 
cows and calves and ten head of sheep. 

“T give unto my beloved wife, Priscilla H. Windley, two 
cows and calves, ten head of sheep, one mahogany table, three 
black walnut chairs. I lend unto my wife, Priscilla H. Wind- 
ley, the following negroes (naming them) during her natural 
life or widowhood, and then to be equally divided between 
my legatees mentioned in this my last will and testament; 
and I also lend to my wife, Priscilla H. Windley, during her 
natural life or widowhood, my dwelling-house, ete., one year’s 
provision, ete. Now, I will and desire that all of the prop- 
erty of mine not disposed of in this my last will and testa- 
ment, both real and personal, shall at my death be sold at a 
credit of six months, and the proceeds of the same be equally 
divided between all of my legatees mentioned in this my last 
will and testament, share and share alike; and lastly, I do 
hereby constitute and appoint my trusty friend Benjamin F. 
Eborn and James Windley my lawful executors.” 

This will was offered for probate by the defendant James 
Windley, one of the executors therein named, who alone qual- 
ified, and a caveat entered in the County Court of Beau- 
fort, upon which an issue was made up to try the validity of 
the same. This issue was pending in that Court from March 
Term, 1853, until December Term, 1854, when, by a verdict 
of a jury, it was finally established as the testator’s will and 
recorded as such. During the pendency of this issue, to- 
wit, at December Term, 1853, of that Court, Mrs. Priscilla 
Windley had her dissent to the will entered of record, and 
afterwards, and before the same was admitted to probate, died 
intestate, and defendant R. M. Spier was appointed her ad- 
ministrator. 
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The bill is filed by Oden and wife, George C. Rispass, John 

B. Rispass and Ruel W. Jordan against James Windley, the 

executor, who qualified, praying for an account and 

(443) for a decree for the payment of their legacies; Zach- 

ary Windley, Cannon D. Allen and wife Jerusha, 

Martha Topping, and R. M. Spier, the administrator of 
Priscilla Windley, are also made parties defendant. 

The answers of the several defendants raise these ques- 
tions: 

1. Whether the dissent of Mrs. Windley to her husband’s 
will is effectual ? 

2. Whether Zachary Windley and Jerusha Allen take as 
legatees under the residuary clause ? 

3. Whether Ruel Jordan and his children are entitled to 
a share of the residuum? and if so, whether each one of 
them comes in for an equal share, or whether they take one 
share between them ? 

4. Whether the executor is entitled to commissions over 
and above his legacy ? 

5. Whether, if Jerusha Allen and Zachary Windley are 
entitled to come in for a share of the residuum, they must 
bring in the property advanced to them by deeds of gift in 
the testator’s life-time, and confirmed to them by the will, 
before they can take such share? 

There was replication to the answers, and the cause set 
down for hearing upon the bill, answers and exhibits and sent 
to this Court by consent. 


Rodman, for plaintiffs. 
Donnell, for defendants. 


Pearson, J. A widow, after the will of her husband is 
offered for probate and while the proceedings are pending 
upon a caveat, duly enters her dissent; she dies, and the 
will is afterwards admitted to probate: is the dissent effec- 
tual ? 

The object of the statute in requiring the dissent to be 
entered “within six months after the probate” is to prevent 
the confusion and inconvenience that would be caused by 
a dissent after the estate had been settled and the prop- 
erty is handed over to the respective legatees. This object 
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is answered fully, as well by entering the dissent when (444) 
the will is offered for probate or pending the proceed 

ings on a caveat as after probate is made; in fact, better than 
if it be not entered until the six months have nearly expired. 
That time is allowed for her benefit; she, consequently, may 
waive it. We think the dissent is effectual. 

The circumstance that the widow died before the probate, 
if it has any effect at all on the question, rather tends to show 
that our construction is correct; for surely the right of the 
widow ought not to be made dependent upon the accident of 
her death during the time of a protracted litigation which 
the next of kin see proper to originate by entering a caveat. 
To avoid this injustice, after the caveat proves to have been 
groundless, the probate would, if necessary, have relation 
back to the term at which it was offered; indeed, for many 
purposes the relation back is allowed. 

A widow’s dissent is not to be governed by the considera- 
tions applicable to her petition for a year’s provision. That 
is temporary ; but dower and a reasonable part of the goods are 
fixed rights conferred by the ancient common law, and such 
a construction should be given to the statute as to maintain 
them, and they should not be cramped by a rigid construc- 
tion and sticking to the letter when the object of the statute 
does not make it necessary. A widow to whom the will gives 
nothing may dissent even after the six months. Miller v. 
Chambers. (This case is not reported, but is referred to in 
Craven v. Craven, 17 N. C., 338). 

2. Do Zachary Windley and Jerusha Allen take as lega- 
tees under the residuary clauses, or are they excluded? They 
are certainly “legatees mentioned in the will,” and are con- 
sequently entitled to take under these clauses unless there be 
something to exclude them. As they fill the description, in 
order to their exclusion there must be some positive words 
expressing an intention to that effect, 7 e., “I give them 
one dollar each, and they are to take no more of my estate.” 
Nannock v. Horton, 7 Ves., 391. We can see nothing in the 
will indicating an intention to make a difference be- 
tween those children who had received property by (445) 
deeds of gift and those to whom specific legacies are 
given. The legacy of one dollar to each of these two children 
may as well have been inserted for the purpose of making 
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them legatees so as to take under the will as for the purpose 
of excluding them from taking under the residuary clauses. 
If he had given them five hundred dollars each it would have 
made the former purpose clear. The smallness of the amount 
prevents any satisfactory inference one way or the other. 
We think they are entitled to a share of the residuum. 

3. What interest does Ruel Jordan and his children take 
under the residuary clause? A tract of land is devised to 
him for life, remainder to his children ; it is but a single leg- 
acy, the estate being divided, and they represent and take 
the share of one legatee in the residuum. It is true they are 
all legatees, but in the sense in which the testator uses the 
term they all constitute but one in the division. 

4. Is the executor entitled to commissions over and above 
his legacy? We think he is. There is no intimation that 
the legacy was given in satisfaction or in lieu of commissions. 

5. If the widow is entitled to a distributive share, must 
Zachary Windley and Jerusha Allen bring in their advance- 
ments before they can take any part of the residuum? We 
can see no ground for requiring them to bring in their ad- 
vancements as a condition precedent to taking a share in the 
residuum. What was given to them by deeds of gift stands 
in this respect on the same footing with what is given to the 
others under the will. 

Per Curtam. Decree accordingly. 
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(446) 
JOSEPH GREEN v. SUSAN C. CAMPBELL and others. 


1. A non-resident who has no property or effects within this State will 
be restrained by an injunction from collecting a bond given for a 
tract of land to which he had no title, notwithstanding the pur- 
chaser has a cause of action at law upon a covenant of warranty. 


2. Where a deed has been filed as an exhibit in a cause, and its execu- 
tion has been admitted by the pleadings of the opposite side, it is 
too late to object to the sufficiency of the probate and mene 
for the first time on the trial of the cause. 


Cause removed to this Court from the Court of Equity 
of Brunswick County. 

The defendants, Susan C. Campbell, now Susan C. Whit- 
ney, and her sisters, Ida N. Moore and Selina M. Moore, con- 
veyed to the plaintiff five tracts of land lying in the county of 
Brunswick, with a general warranty of title, at the price of 
$4,200. He paid in cash $1,000 and gave his notes for 
$1,000, payable at the end of one year—$1,000 payable at 
the end of two years, and $1,200 at the end of three years. 
The first two of these notes were paid, but the other, not being 
paid, was put in suit, and at the commencement of this suit 
was about to be collected by execution. 

To one of the several tracts conveyed to plaintiff, to-wit, 
that described as lying on Bull-head branch, the defendants 
had no title, but at the date of the deed was openly held and 
adversely possessed by one having a valid title thereto. 

The defendants removed from the State in 1834, and have 
constantly since then resided in a distant State, and they had 
not at the commencement of this suit any property or effects 
within the jurisdiction of the Courts of this State. 

The prayer of the bill is for an injunction to restrain the 
plaintiff from collecting so much of the $1,200 as is equal to 
the value of the land thus lost to him, which he says is $1,000, 
and for general relief. 

The defendants in their answer allege that they inherited 
from their ancestor, Alfred Moore, several tracts of land lying 
in the county of Brunswick, contiguous to each other, 
called Springfields, but as they removed from the (447) 
State many years ago and have never since visited it, 
they were entirely unacquainted with the particulars concern- 
ing these lands; that for the purpose of making sale of their 
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real estate in this county they employed a gentleman residing 
in a neighboring county, who was also unacquainted with 
these particulars; that this gentleman, as their agent, con- 
tracted with the plaintiff to sell him these lands, but before 
doing so instructed him to call on several persons who were 
well acquainted with the localities, boundaries and all the 
particulars concerning them, which they say he did, so that 
he was much better acquainted with the lands than they were 
or their agent; that the bargain was made in reference to 
the Springfields only, and these lands were fully worth the 
sum agreed on as the consideration of the deed, to-wit, $4,200; 
that this land called the Bull-head tract was not a part of the 
Springfields, but was at least six miles distant from them, 
and they had never pretended to set up title to it; that this 
tract on the Bull-head branch was at that time in the posses- 
sion of William S. Ashe, who claimed and owned it under a 
valid deed from Miss Sally Moore to Hasell Burgwin, and 
from him to said Ashe, and that all this was well known to 
the plaintiff, but unknown at that time to the defendants or 
their agent; that the defendants’ agent, acting upon informa- 
tion which he derived from the plaintiff, prepared a deed in- 
cluding this tract with the Springfields and sent it to them 
(then resident in the District of Columbia). This deed they 
executed without the least knowledge that they were convey- 
ing any other than the lands they were entitled to, but they 
aver that the plaintiff was fully aware of this mistake and 
designedly led their agent into it to defraud them of a part 
of the money which he was to pay for their property. 

They also aver that the plaintiff well knew that William 
S. Ashe was living on the Bull-head branch tract, claiming it 
under a valid title, and that he was only buying a law-suit in 
taking a deed for it. They insist that this was maintenance 
in the plaintiff, and that he has no right to relief on that 
account. 

They insist that, as the plaintiff has a complete rem- 
(448) edy at law for the breach of the covenant of warranty, 
he is not entitled to the relief prayed for. 

An exception was taken in this Court, for the first time, to 
the probate of the deed exhibited by the plaintiff, but as the 
Court thought it had been waived by the pleadings it is not 
deemed necessary to state it. 
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There were replication to the answer, commissions and 
proofs, and the cause being set down for hearing was sent 
to this Court. 


London and Strange, for plaintiff. 
Moore, for defendants. 


Bartz, J. The bill could not be sustained were the de 
fendants within the jurisdiction of the courts of law of this 
State, for the reason that the law could give complete relief 
in an action of covenant on the warranty contained in the 
deed of defendants; but as they are non-residents, and have 
no property within the State, this Court will not permit the 
defendants to recover the purchase-money for the land, the 
title to which is admitted to be defective, leaving to the plain- 
tiff the precarious remedy of suing in the courts of another 
State for the purpose of getting back the same by way of 
damages, in an action for the breach of the covenant of war- 
ranty. 

But it is insisted for the defendants that the plaintiff has 
no right to any relief in this Court because he himself fraud- 
ulently procured the tract of land in question to be inserted 
in the deed executed to him by the defendants, he himself 
knowing at the time that he had purchased only the four 
other tracts mentioned in the said deed. If the allegation of 
this fact were sustained to our satisfaction by the proof it 
would furnish a complete answer to the equity set up by the 
plaintiff. But the testimony of the witness Flowers, which 
alone tends to support it, is too much weakened by that of 
the witness George Green to be allowed to affect the rights 
of the plaintiff as evidenced by the deed of the defendants. 

But they object that the deed cannot avail the plain- 
tiff for any purpose because it was not admitted to reg- (449) 
istration upon a proper probate and order. This ob 
jection is not open to the defendants to be taken for the first 
time in this Court. They have in their answer admitted 
the execution of the deed in question, and a copy of it has 
been filed by the plaintiff as an exhibit, and has been trans- 
mitted to this Court as a part of the testimony in the cause. 
It would be taking the plaintiff by surprise if under these 
circumstances such an objection were permitted to prevail. 
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The testimony does not support the defense suggested, 
rather than relied on, in the answer that the contract of pur- 
chase was void because it was infected with maintenance. 
It does not appear that the plaintiff had any knowledge, at the 
time he took the deed, that any person was in the possession 
of the land in question, claiming it adversely. The cases of 
Deaver v. Eller, 42 N. C., 24, and Barnes v. Strong, 54 
N. C., 100, referred to by the defendants’ counsel, do not 
apply. The first decides merely that a court of equity will 
restrain by injunction the assignor of an equitable claim from 
dismissing a suit at law brought by the assignee in the 
name of the assignor. The second is a case of rank cham- 
perty, where a son was to have half of the amount in con- 
troversy, upon the successful defense of a suit for an aged 
and infirm father. 

Our opinion, therefore, is that the plaintiff is entitled to 
have a perpetual injunction as to a part of the purchase 
money, which part is to be ascertained by comparing the 
value of the land in dispute at the time of the purchase with 
that of the other tracts purchased by the plaintiff, the title 
to which is good, supposing the whole to be worth the amount 
mentioned in the deed; and to ascertain this comparative 
value there must be a reference. 

It is manifest from the proofs on file that the injunction 
heretofore granted is for too great an amount, and it must be 
dissolved for the sum of $400, with the interest thereon since 

the note became due; and the cause will be retained 
(450) for further directions. 
Per Curiam. Decree accordingly. 


Cited: Richardson v. Williams, 56 N. C., 119; Falls v. 
Dickey, 59 N. C., 360. 
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JOSEPH T. FLIPPIN and others v. LEWIS B. BANNER, Exr., and 
others. 


Where, from the provisions in a will it was manifest that the testator 
intended to establish entire equality between his children, such 
purpose is not varied by changes subsequently made by the testa- 
tator in dispositions by deed of certain parts of the property; and 
those taking under the deeds subsequently made, will be put to 
their election. 


Cause removed from the Court of Equity of Sroxrs 
County. 

The bill was filed by the plaintiffs, as legatees under the 
will of Samuel Flippin, against the defendant, as executor, 
praying a decree for an account and payment of their lega- 
cies. The other defendants are also legatees; and the Court 
is further asked to declare in what proportions the several 
legatees shall take under this will. The bill sets forth the fol- 
lowing clauses as material to the questions submitted to the 
Court. 

After making provision for his wife, the will contains the 
following: 

“Also, I will and bequeath to my daughter Mary A. Atkin- 
son and her heirs one tract of land lying west of Flippin and 
Banner’s mill, the tract whereon Presley George now lives, 
containing 150 acres, more or less, named to her in a deed 
heretofore at $225. Also, I will and bequeath to my dear 
daughter M. A. Atkinson the tract of land whereon the said 
Atkinson now lives, to run with a certain ridge-road leading 
from Edmund Wallers to George Rogers, all the land I own | 
on the east side of the said road, valued to her at $250. The 
last lot of land spoken of is lying in Patrick County, Vir- 
ginia, on the waters of Peters’ Creek. 

“Also, I give and bequeath to my son Joseph T. Flippin a 
certain piece or parcel of land, it being a part of the 
land willed to Mary A. Atkinson, the land whereon (451) 
the said Joseph T. Flippin now lives, beginning at 
the upper north side of the said Flippin’s plantation, at a 
marked tree that I marked some years ago, etc., I have here- 
tofore deeded, valued at $600. 

“Also, I will and bequeath to my son John ©, Flippin a 
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certain tract of land of 413 acres, which land I have lately 
deeded to him, valued at $600. 

“T also will and bequeath to my son Rawley W. Flippin a 
tract of land, whereon he now lives, lying and being in 
Patrick County, Virginia, on the waters of Peters’ Creek, the 
upper and north end of the said old tract, valued at $400. 

“Also, I will and bequeath to my son Samuel M. Flippin 
the tract of land whereon he now lives, which land I made 
him a deed to not long since, and valued at $800, it being 
the east end part of the Lyon old tract. 

“Also, I will and bequeath to Nancy M. Banner a certain 
tract of land known as the old Brickhouse tract, adjoining the 
lands of Henry Pell, Jesse McKinney and others, which land 
I made her a deed to not long since, containing 29414 acres, 
more or less, valued at $600. 

“Also, I will and bequeath to my daughter Martha J. 
George a certain piece of land being the west end of the old 
Lyon tract, containing 552 acres, more or less, which land I 
have lately deeded to Martha J. George and Presley George, 
valued at $800. 

“Also, I will and bequeath to my daughter Leah W. Fran- 
cis a certain piece of land, to-wit, beginning, etc., number of 
acres not known, though I value said tract at $800.” 

After some bequests of personal property to the plaintiff 
Joseph T. Flippin, the will contains as follows: “In short, I 
only hold him bound, on a settlement, with the remainder of 
my heirs, for the valuation of his land, to-wit, for $600.” 

In the devise to John C, Flippin, after a bequest of per- 
sonal property, the will contains the following language: 

“T only hold him bound, on a settlement, for the valu- 
(452) ation of his land, to-wit, $600.” 

In the devises to his other children, although a 
value is fixed for each tract, the will omits to provide that 
the legatees shall account with his estate upon a settlement. 

The will further contains the following devises of real 
estate: 

“Also, I wish this boundary, together with the mills, to 
be sold at my death, and the money to be equally divided 
between all my lawful heirs, to-wit, beginning,” ete. 

“Also, the tract lying east of the mills I want sold at the 


422 




















N.C.] JUNE TERM, 1856. 





FuiPPiIn v. BANNER. 


same time and place as the mills, and the money equally 
divided as heretofore mentioned. 

The testator also loaned certain lands to his brother John 
Flippin for life, and after his death to be sold and the money 
equally divided among his heirs. 

Lands were also given to his wife for her life, and after her 
death they were directed to be sold and the money divided 
in like manner. 

The personal estate by this will is disposed of as follows: 

“Also, I will and bequeath that all of my negroes not 
loaned to my wife, Mildred, be allotted and equally divided 
between my lawful heirs. 

“Also, all the property not otherwise disposed of to be sold, 
and all debts due me to be collected and just debts paid, the 
remainder of money, if any, be equally divided between all 
my lawful heirs.” 

The will also directs that after the death of his wife the 
slaves and other property loaned to her be sold, and the 
money divided between his lawful heirs. 

The will was made 1847, and the testator died in 1852. 
In the interval between these dates he made various changes 
in the above dispositions of his property; that is to say, the 
tract of land given by the will to Mary A. Atkinson, valued 
at $225, he conveyed by a deed of gift to Nancy Banner, to- 
gether with the two tracts of land directed to be sold, and his 
(testator’s) interest in the mills, which several parcels of 
land, with his interest in the mills, were valued by him at 
$800. The tract given to Mary Atkinson, valued at 
$250, was conveyed by deed of gift to the plaintiff (453) 
Rawley W. Flippin, together with that willed to him 
and valued at $450, which valuation to R. W. Flippin 
amounts to $700. The tract of 294 acres, valued to Nancy 
M. Banner at $600, was conveyed in like manner to Mary 
A. Atkinson at the value of $600. 

Martha J. George, one of the legatees above mentioned, 
died in the lifetime of the testator, leaving her husband, 
Presly George, and one child, Robert W. George, surviving 
her, who are both made defendants. 

Mary Atkinson also died in the life-time of the testator ; 
her husband administered on her estate, and he, together 
with her children, are plaintiffs. 
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It is alleged by the plaintiffs that the purpose and inten- 
tion of the testator in the various dispositions of his estate by 
the will as well as by the deeds, was to establish entire equality 
among his children, and that he contemplated a general aggre- 
gation of his property, real and personal, and a contribu- 
tion of the excesses to the deficiencies; they allege that this 
equality was intended to be effected when the residuary fund 
might be divided, and that this fund, being quite large, is 
sufficient to cover all these inequalities and still leave a 
residuum to be equally divided among the children. 

They insist that if the defendants, or any one of them, 
shall refuse to bring in the advancements made them by the 
deeds of gift, that they be excluded from any benefit under 
the will and be compelled to elect how they will claim. 

The prayer is for an account and settlement of the estate 
upon the principles set forth by the plaintiffs. Joseph T. 
Flippin, John C. Flippin, Rawley W. Flippin, Braxton At- 
kinson, as administrator, and the children of his deceased 
wife Mary, are the plaintiffs. 

Lewis B. Banner, as the executor and as legatee with his 
wife Mary, under the will, and as donees under the deeds of 
gift, Samuel M. Flippin, John J. Francis and his wife Leah, 
Presly George, the husband of Martha J., and Robert W., 
his child, are made defendants. They all answered. 

There were replication, commissions and proofs, and 
(454) the cause being set down for hearing was sent to this 
Court. 


Morehead, for plaintiffs. 
Miller, for defendants. 


Barrie, J. No person can read the will, upon the con- 
struction of which we are called upon to give an opinion, 
without being at once impressed with the idea that the testator 
intended to make an equal division of his estate among his 
children. This could not well be done with regard to each 
particular species of property, but it is manifest that he in- 
tended that whatever inequalities there might be in the dis- 
tribution of any one kind should be corrected in the division 
of others. It was with that view that he mentioned each tract 
of land which he had given to his children respectively, and 


424 

















N.C.] JUNE TERM, 1856. 





- Furpin v. BANNER. 





fixed upon the sum at which it was valued ; and to prevent all 
doubt that such was his object he declares in a subsequent part 
of his will, after a bequest of some personal property to his son 
Joseph, that he was only to be “bound on a settlement with the 
remainder of the heirs for the valuation of his land, to-wit, 
$600.” A similar clause is inserted in relation to his son 
John, and the same declaration must, we think, be implied 
in the respective devises to the other children. The inten- 
tion, so apparent, for an equal provision for all the children 
is not in the least degree varied by the changes subsequently 
made by the testator in the disposition by deed of certain 
portions of his land among some of them, and we think they 
cannot disappoint that intention by electing to claim partly 
under their deeds and partly under the will. The principle 
of the doctrine of election is (as we have had occasion to say 
in the case of McQueen v. McQueen, ante, 16) that “one who 
takes a bounty under an instrument is under an obligation to 
give effect to the whole instrument; or rather, that the donor 
intended that he should not enjoy that bounty if he disap- 
pointed that bestowed on another in the same instrument.” 
Adams Eq., 93. All the defendants who are of full age must 
therefore be held to elect whether they will claim under 

or against the will. As to the defendant Robert W. (455) 
George, who is an infant, there must be a reference to 

the Master to enquire and ascertain the value of both inter- 
ests, and then the Court will direct what election shall be 
made for him. See McQueen v. McQueen, above cited, and 
the cases there referred to. 

Per Curiam. 
A decree may be drawn in accordance with this opinion. 


Cited: Robbins v. Windley, 56 N. C., 288. 
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